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Before the Civil War, the Ohio River marked the
borderland dividing the Southern slave states from
(M [e]gig® The Ohio was, in song and lore, the Jordan;

across It lay the Promised Land.”

f we wish to break the promises that we made to the

families of all these victims...then we owe it to our
society and all those involved to own our decision to
change our minds. ... The status quo is unacceptable.”

Attorney General David Yost

at a January 30, 2024 press conference about expanding methods to restart executions.



n 1803, Ohio became the prst state carved out of
I the Northwestern Territory where slavery was not
permitted. As such, Ohio held the promise of freedom
and possibility in the minds of enslaved Black people
in the South and later, after emancipation, during the

Great Migration. While the state played an important
role in movements such as the Underground Railroad,
the absence of slavery in the state did not equate to
an absence of racial biases.




Some of Ohio’s earliest laws restricted the
immigration of Black people into the state,
made it illegal for businesses to hire them,
and prevented Black people from serving
on juries or testifying in court against
white people, among other limitations.
The Ohio Black Laws of 1804 and 1807
demonstrate that, from its inception, racial
discrimination was baked into the state’s
very foundations.

In  January 2024, Ohio lawmakers
announced plans to expand the use of the
death penalty to permit executions with
nitrogen gas, as Alabama had just done.
At a press conference in support of the
new legislation, Attorney General David
Yost made several inaccurate statements
about the use of the death penalty in
Ohio, including the assertion that it is used
primarily on people who killed multiple
victims.2Atthe same time AG Yost advocates
for executions to resume, a bipartisan
group of state legislators has introduced a
bill to abolish the death penalty based on
osignipcant concerns on who is sentenced
to death and how that sentence is carried
out.” The competing narratives make it
more important than ever for Ohioans to

have a meaningful, accurate understanding

of how capital punishment is being used,
including whether the state has progressed
beyond the mistakes of its past.

One of the most profound consistencies
between the historical use of the death
penalty and the modern era is the
overrepresentation of white victimsin cases
that result in death sentences. The data also
demonstrate that race continues to play an
important role in charging decisions, crime
solving, and the handling of innocence
claims. As Ohioans contemplate whether
the death penalty will be part of its future,

this report will provide critical context and

analysis for that decision.
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Black Ohioans Have Been Disproportionately Subject to
the Death Penalty for Over a Century.

hio began executing people convicted of murder in 1804, the year
Oafter it gained statehood. The demographics of those executed in
Ohio’s early history shifted drastically in accordance with important
changes in the state’s Black population. Before the Great Migration—that
Is, the mass movement of Southern Black people to the North—whites
comprised the majority of those executed. From 1804 to 1914, 27 of the
167 people executed in Ohio were Black (16%).2

The start of World War | increased the need
for labor, thereby fueling a substantial
increase in the number of Black people in
the state. The proportion of Black people
who were executed also increased greatly,
with Black Ohioans comprising 38% of
those executed after 1915.2 This increase
is not solely explained by the increased
population,

however, as Black people

consistently made up less than 5% of the
total state population.t

While the more troubling shift in execution
demographics did not happen until the
early 1900s, Ohio laid the groundwork for
a racially disparate justice system over the

course of the previous century.



Ohio’s Black Laws made race a critical element of the

criminal justice system.

Ohio was the prst free state after the
American Revolution to develop a code
of laws specipcally for Black people, and
this racial approach became the prototype
followed by other states in the Northwest
Territory as they entered the Union.” Early
19" century Ohio Black Laws imposed
various legal restrictions on the rights of
Black people in the state, not dissimilar
to what would later become Black Codes
in many Southern states. Constitutional
historian Dr. Stephen Middleton writes,
“Although the penal code of Ohio did not
explicitly provide for a dual system for
handling criminal cases, the Black Laws
naturally made race an element in the
criminal justice system.”®

There were three laws that cemented
the depning role of race in criminal
proceedings. Adopted in 1807, the “Negro
Evidence Law” provided that “[n]Jo Negro
or mulatto shall testify in a Court of
Justice of Record, where the party in cause
pending is white.” In other words, a white
person could offer testimony against a

Black defendant, but a Black person could

only testify in court against other Black
people.2 Dr. Middleton accurately notes
that “the statute thus offered a dual system
of evidence because the state now shielded
whites from prosecution based solely on
[B]lack testimony.”10

The murder of Charles Scott in 1841 in
Cincinnati provides an extreme example
of how the Negro Evidence Law put Black
people at severe disadvantage in criminal
cases. Mr. Scott and his brother, both free
Black men, were kidnapped by white men
in Cincinnati and brought across the river
to Covington, Kentucky where they were
falsely arrested as fugitive slaves. Mr. Scott
was incarcerated for six weeks until a white
man from Cincinnati was able to vouch for
his free status. He was later murdered by
his kidnappers after he attempted to ple a
legal complaint against them. The primary
witness to his murder was Mr. Scott's
wife, who was also Black and therefore
not legally permitted to testify against the
white assailants. Luckily, and unusually,
the trial judge was willing to disregard the

letter of the law in this case and permitted



testimony from a mixed-race woman with
a lighter complexion.t To be sure, though,
African  American newspapers often
reported examples of Black people who
were victims of crimes by white people
that went legally unaddressed because
there were no white witnesses willing to
testify.2

The state also passed racial restrictions
on juries in 1816 and 1831, ofpcially
barring Black people from jury service.:
Modern studies show that intentional race
discrimination is still common* and is a
practice that has consequences beyond just
denying Black people their right to serve as
jurors. Non-diverse juries affect conviction
and sentencing outcomes. Researchers who
studied mock juries found that all-white
juries are more likely to convict than
racially diverse juries; when compared
to actual jurors’ sentencing patterns in
capital cases, this pattern holds true.:
More specipcally, studies have determined
all-white juries are more likely to sentence
Black defendants to death.® Diverse juries
also have been found to more thoroughly
consider evidence and be more willing to

address issues of race instead of ignoring

them.X

| thought coming upon a free
state like Ohio, that | would
bnd every door thrown open
to receive me, but from the
treatment | received by the
people generally, | found it
little better than in Virginia.

| found every door closed
against the colored man in a free
state, excepting the jails and
penitentiaries.

John Malvin

a man formerly enslaved in Virginia, who
traveled to Ohio for freedom in 18208



Black men accused of raping white women were subject
to extrajudicial killings, with mobs often attributing their
actions to the absence of the death penalty for rape.

n many southern states, including neighboring Kentucky, Black men
who were convicted of raping white women would often receive death

sentences.? In Ohio, however, there was no such penalty for rape.22 Many
Black men in Ohio were nonetheless fatally punished for these alleged
crimes at the hands of a mob instead of a court.

William “Old Bill” Terry of Adams County
is generally recognized as the prst lynching
victim in Ohio.2 Mr. Terry, a free Black man,
was accused of raping a white woman in
November 1856. Even though there was no
evidence beyond the woman’s accusation,
Mr. Terry was subject to multiple attempted
lynchings in Ohio before he was ultimately
hanged from a tree on the Ohio-Kentucky
border. A New York Times article about the

lynching wrote,

“The law of Ohio punishes rape by
FRQAQHPHQW LQ WKH SHQLYV
WZHQW\ RQH \HDUV ,Q .HQW
E\ D QHJUR XSRQ D ZKLWH
LV SXQLVKDEOH ZLWK GHDW
opinion of some we have seen from
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While the article asserts that “some”
people held this opinion, a review of
other lynchings in the state demonstrates
widespread support for this view among
white Ohioans. Estimates of 1,500 to 5,000
people gathered outside the jail where
Charles “Click” Mitchell, a 23-year-old
Black man, was waiting to be transferred
to the state penitentiary. Mr. Mitchell had
pled guilty to raping a white woman in
Champaign County in June 1897 and was
sentenced to 20 years in prison. After the
judge publicly lamented that Mr. Mitchell
should have received the death penalty,
the mob took him from jail to the public
square where they brutally beat and
hanged him.Z The New York Times wrote
that “[t]here has not and could not be a
more inexcusable lynching”—not only
because of the brutality involved, but also

because it happened in Ohio instead of the

10

Deep South. The Timesarticle concluded
by drawing attention to the importance
of location: “It would be disgraceful if it
were told of a mining camp. But it is told
of an old and settled town, fully equipped
with schools and churches, which fairly
represents the civilization of the Middle
West of the United States. In that point of
view it is extremely discouraging.”?

Ignoring the photographs taken of the
lynch mob in broad daylight, an all-white
grand jury refused to indict anyone for

Mr. Mitchell’s lynching, claiming a lack of

evidence.2 An articlein 7KH 'D\WRQ +HUDO

wrote that “Urbana citizens have started a
movement for a different punishment for
rape in this State. An organization will be
formed through the State, and a petition
to the next Legislature circulated, making

death the penalty for the crime.”%



