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When Legislatures Delegate Death: The Troubling
Paradox Behind State Uses of Electrocution and
Lethal Injection and What it Says About Us

DEBORAH W. DENNO*

This article discusses the paradoxical motivations and problems behind legislative
changes from one method of execution to the next, and particularly moves from

electrocution to lethal injection. Legislatures and courts insist that the primary
reason states switch execution methods is to ensure greater humaneness for death

row inmates. History shows, however, that such moves were prompted primarily
because the death penalty itself became constitutionally jeopardized due to a state’s
particular method. The result has been a warped legal “philosophy” of
punishment, at times peculiarly aligning both friends and foes of the death penalty
alike and wrongly enabling legislatures to delegate death to unknowledgeable
prison personnel. This article first examines the constitutionality of electrocution,

contending that a modern Eighth Amendment analysis of a range of factors, such as
legislative trends toward lethal injection, indicates that electrocution is cruel and
unusual. It then provides an Eighth Amendment review of lethal injection,

demonstrating that injection also involves unnecessary pain, the risk of such pain,

and a loss of dignity. These failures seem to be attributed to vague lethal injection

statutes, uninformed prison personnel, and skeletal or inaccurate lethal injection

protocols.

The article next presents the author’s study of the most current protocols for lethal
injection in all thirty-six states where anesthesia is used for a state execution. The
study focuses on a number of criteria contained in many protocols that are key to
applying an injection, including: the types and amounts of chemicals that are
injected; the selection, training, preparation, and qualifications of the lethal

* Professor of Law, Fordham University School of Law. B.A., University of Virginia, 1974;
M.A.,, University of Toronto, 1975; Ph.D., University of Pennsylvania, 1982; J.D., University of
Pennsylvania, 1989. I am most grateful to the following individuals for their contributions to this
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Roberta Harding, Mark Heath, Hunter Labovitz, Mathew Rubenstein, and Kevin Walsh. Any
errors in this article are mine only. I give special thanks to Daniel Auld for creating most of this
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prison officials and administrators throughout the country graciously gave their time and resources
to describe the execution procedures and protocols that this article discusses. The names and
affiliations of these individuals are listed in Table 20 (Appendix I). I also appreciate the excellent
research assistance provided by Janice Greer and Marianna Politzer, as well as the materials
offered by the following organizations: the Fair Housing Center (New Jersey), the Georgia
Resource Center, the Multicounty Public Defender (Georgia), and the Southern Center for Human
Rights (Georgia). Lastly, ] thank Fordham Law School for its characteristically generous research
support, and the Institute for Advanced Legal Studies, University of London, for its helpful
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injection team, the involvement of medical personnel; the presence of general
witnesses and media witnesses; as well as details on how the procedure is
conducted and how much of it witnesses can see. The study emphasizes that the
criteria in many protocols are far too vague to assess adequately. When the
protocols do offer details, such as the amount and type of chemicals that
executioners inject, they oftentimes reveal striking errors and ignorance about the
procedure. Such inaccurate or missing information heightens the likelihood that a
lethal injection will be botched and suggests that states are not capable of executing
an inmate constitutionally. Even though executions have become increasingly
hidden from the public, and therefore more politically palatable, they have not
become more humane, only more difficult to monitor.

I. INTRODUCTION

The history of executions in this country is fraught with paradox about why
legislatures change from one execution method to another.' This article focuses on the
most recent versions of this quixotic dilemma—Ilegislative moves from electrocution
to lethal injection. Evidence suggests that state patterns of rejecting and retaining
execution methods are diagnostic of the status of the death penalty process because
they have gauged for more than a century how this country views executions, both
literally and symbolically. Michel Foucault had long observed how methods of
punishment and death were vibrant, social and political symbols.? The symbols have
remained, but they have a disturbing modem twist. The death penalty in the United

! Currently, five different types of execution methods are used in this country: hanging, firing
squad, electrocution, lethal gas, and lethal injection. See infra app. 1, tbl.1. For a discussion of
legislative changes in execution methods over time, see generally Deborah W, Denno, Getting to
Death: Are Executions Constitutional?, 82 IoWA L. REV. 319 (1997) [hereinafter Denno, Getting
to Death]; Deborah W. Denno, Is Electrocution an Unconstitutional Method of Execution? The
Engineering of Death over the Century, 35 WM. & MARY L. REV. 551 (1994) [hereinafter Denno,
Electrocution].

? See generally MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (Alan
Sheridan trans., 1977) [hereinafter FOUCAULT, DISCIPLINE AND PUNISH]. According to Foucault, the
history of punishment is marked by increasing secrecy in which penalties “become the most hidden
part of the penal process” and, as a result, “justice no longer takes public responsibility for the
violence that is bound up with its practice.” Id. at 9. As a more modern commentator notes, what is
considered “violent” is accompanied by limitations, even today. ‘“‘Humane treatment simply does
not offend human sensibilities, and therefore cannot be graphic, spectacular, or terroristic.” John
W. Murphy, Technology, Humanism and Death by Injection, 11 PHIL. & SOC. ACTION 55, 56
(1985). The less passionate the method, the more humane it becomes because society appears to be
guided by the exercise of reason, and its members characterized as rational actors. See MICHEL
FOUCAULT, MADNESS AND CIVILIZATION: A HISTORY OF INSANITY IN THE AGE OF REASON 78
(Richard Howard trans., 1965). Electrocution was considered relatively less passionate than
hanging because it appeared to be more a product of engineering. See generally Denno,
Electrocution, supra note 1. Lethal injection appears to be a product of medicine and sanitized
conditions. See generally Denno, Getting to Death, supra note 1.
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States “has thus been retained more as the symbol of a particular politics than as an
instrumental aspect of penal policy.’”

Generally, pro and con debates conceming the death penalty are divisively clear.
Such predictability is not the hallmark of reactions to changes in execution methods,
however. Oftentimes, friends and foes of the death penalty align both sides of the
execution methods debate, despite their different goals. The result is a dangerous and
distorted legal “philosophy” of punishment that erodes human rights and
constitutional safeguards, most particularly the Eighth Amendment’s Cruel and
Unusual Punishments Clause.*

The core of this execution methods paradox lies, not surprisingly, on whether
legal actors want to reject or retain the death penalty and which stance will ensure
their success. On the one hand, legislatures and courts have consistently claimed that
the change from one method of execution to another provides the condemned the
most humane and decent means of death possible given our knowledge of human
science.’ At the same time, however, statutory and judicial behavior contradicts this
purported rationale. For example, legislatures typically change an execution method
only to stay one step ahead of a looming constitutional challenge to that method
because the acceptability of the death penalty process itself therefore becomes
jeopardized.® Moreover, legislative changes to new execution methods oftentimes
have not been retroactive; inmates already on death row when the change occurs must
be executed by the older, more problematic method or they are still allowed to
“choose” that method.’

In more recent years, death penalty proponents and opponents have united
against lethal injection specifically. For example, some proponents feel that the older,
more questionable method, typically electrocution, better represents their retributive
sentiments than lethal injection;® some opponents believe that lethal injection will
increase the number and acceptability of executions because the death penalty will be
more palatable.” Paradoxically, the two sides also have united by promoting lethal
injection because it appears more humane. For this reason, some proponents feel that

* DAVID GARLAND, PUNISHMENT AND MODERN SOCIETY 245 (1990).

* The Eighth Amendment provides that {e]xcessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.” U.S. CONST. amend. VIII.

3 See infra notes 111-17, 141-44, 152-54, 165-69, 210, 414, 424-25 and accompanying
text.

¢ See infra notes 9, 32-38, 57, 171, 203-04, 415 and accompanying text.

7 See, e.g., infra notes 145-58, 193-202 and accompanying text.

¥ See infra notes 171, 417-20 and accompanying text.

® See infra notes 172, 180-81, 210, 360, 426 and accompanying text; see also David
Firestone, Court to Rule on Method’s Constitutionality, N.Y. TIMES, March 7, 2001, at A12
(noting that national opponents of the death penalty held “mixed feelings™ about challenging the
constitutionality of electrocution; although they oppose electrocution, several emphasized that
lethal injection has been approved so overwhelmingly “precisely to make capital punishment more
acceptable to the public”).

HeinOnline -- 63 Ohio St. L.J. 65 2002



66 OHIO STATE LAW JOURNAL [Vol. 63:63

injection can save the death penalty from abolition'® while some opponents believe
injection can save inmates from torture.'' Public opinion polls occupy both camps:
the public says it wants the death penalty,' but it also wants what it believes to be the
most humane method of execution.” Occasionally, inmates fuel the frenzy by picking
for their own death the older, more controversial, execution method if they are in a
state that allows such a choice—just to make a point about the barbarity of the death
penalty.' Of course, the media is allowed, if not required, to record whether the
execution process is humane; yet, courts have routinely dismissed the media’s
accounts of botched executions in cases challenging the constitutionality of execution
methods."

Despite the overwhelming use of lethal injection in this country,'® many of those
individuals who are medically qualified to carry out a proper and humane injection—
doctors and nurses—simply do not want to do it."” The nineteen percent who do'®
confront opposition by influential medical societies.'® Legislatures delegate death to
prison personnel and executioners who are not qualified to devise a lethal injection
protocol, much less carry one out.” In an effort to present a medically sterile aura of
peace, for example, executioners inject paralyzing drugs that serve no other purpose
than to still a prisoner who, in reality, may be experiencing the hideous pains of dying
but may not be able to express it.?' The consequences suggest the most duplicitous
irony of all: the very method that seems most appealing in the eyes of the public is
also one of the most unjustifiably cruel. In their all-consuming haste to perpetuate the
death penalty, legislatures and courts promote an uncontrolled brutality that should
have no place in society or the law. The U.S. stance also starkly contrasts with the
approach in the international community, where the number of abolitionist countries
increases each year.”

% See infra notes 37-38, 171, 426 and accompanying text.

"! See infranotes 171, 180-81 and accompanying text; see also David Crary, Electric Chair’s
Days Are Numbered as Cruelty Is Cited Punishment, L.A. TIMES, Aug. 19, 2001, at A18.

2 See infra notes 13940, 424-26 and accompanying text.

B See infra notes 13940, 142, 424-26, 440 and accompanying text.

" See infra notes 165-72 and accompanying text,

* See infra notes 87, 275, 303-09 and accompanying text.

' See infra notes 109-36 and accompanying text; app. 1, tbls.1-6.

" Neil J. Farber et al., Physicians’ Willingness to Participate in the Process of Lethal
Injection for Capital Punishment, 135 ANNALS INTERNAL MED. 884, 886 (2001); see also infra
notes 349-64 and accompanying text.

'® Farber et al., supra note 17, at 886; see also infra notes 352, 363-66 and accompanying
text.

" Linda L. Emanuel & Leigh B. Bienen, Physician Participation in Executions: Time to
Eliminate Anonymity Provisions and Protest the Practice, 135 ANNALS INTERNAL MED. 922, 922~
24 (2001); see infra notes 349-62 and accompanying text.

% See infra notes 386-401 and accompanying text.

! See infra notes 230, 24142, 258, 261, 318-21, 377, 435 and accompanying text.

Z Deborah W. Denno, Capital Punishment and the Human Rights Norm,9 CRM. L. FORUM
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Part II of this article describes the current distribution of execution methods in
this country as a prelude to discussing the history and modern development of Eighth
Amendment standards and an execution methods jurisprudence. The Part emphasizes
the United States Supreme Court’s complete constitutional disregard for how inmates
are executed, irrespective of a century-long pattern of horrifying, and entirely
preventable, mishaps linked to all execution methods. The Part contends that an
Eighth Amendment analysis of execution methods requires a simultaneous
examination of the behaviors of all three institutional decision makers—Ilegislatures,
courts, and prison officials. Even though a legislature may consider a particular
method to be the most humane under ideal circumstances, prison officials may, in
practice, continually misapply the method. If a pattern of inappropriate application
exists, the court should find that method unconstitutional, and the legislature should
abandon that punishment.

Part IIT examines the constitutionality of electrocution using four interrelated
criteria derived from the Court’s modem Eighth Amendment jurisprudence. These
criteria emphasize the importance of pain, the risk of pain, human dignity, and
legislative trends reflecting changing execution methods.* The Part notes that pain is
only one of a range of factors for evaluating execution methods, although evidence
suggests that even a routine or “properly performed” execution can cause intense pain
and a lingering death. When an analysis of electrocution considers other Eighth
Amendment factors, such as legislative trends toward lethal injection, there are strong
arguments suggesting that electrocution is cruel and unusual. Lastly, the Part
examines case studies in three states (Georgia, Nebraska, and Ohio) that illustrate
paradoxical legislative problems with electrocution.

Part IV overviews the origins of lethal injection, the types of lethal injection
statutes, the lethal injection procedure, and judicial challenges to injection. Given the
problems in all of these areas, the Part is a prelude to questioning legislatures’ and
courts’ presumptions that injection meets the Eighth Amendment’s standards.

Part V provides a modem Eighth Amendment analysis of lethal injection relying
on the same standards and criteria used to assess electrocution, in addition to a focus
on media coverage. Although legislative trends are moving exclusively in the
direction of lethal injection, there still are important issues that bear on “evolving
standards of decency,” most particularly the American Medical Association’s
prohibition of physicians’ participation in lethal injections. The Part concludes that
there is substantial evidence that lethal injection involves an “unnecessary and wanton
infliction of pain,” the risk of such pain, and a loss of dignity. These problems seem to
be attributed to vague lethal injection statutes, uninformed prison personnel, and

171, 171 (1999) (reviewing WILLIAM A. SCHABAS, THE DEATH PENALTY AS CRUEL TREATMENT
AND TORTURE: CAPITAL PUNISHMENT CHALLENGED IN THE WORLD’S COURTS (1996)); see also note
87 and accompanying text (emphasizing the worldwide notice and condemnation of Allen Lee
Davis’s botched electrocution).

B See infra notes 74-80 and accompanying text.

HeinOnline -- 63 Ohio St. L.J. 67 2002



68 OHIO STATE LAW JOURNAL [Vol. 63:63

missing, skeletal, or inaccurate lethal injection protocols.

Part VI discusses the author’s study of the most current protocols for lethal
injection in all thirty-six states where anesthesia is used for state executions. The Part
first emphasizes the author’s difficulty in acquiring protocols or information on
incomplete protocols. Of those states with prison officials who agreed to submit a
protocol to the author or who had a protocol publicly available (such as through a web
site), only a limited number of protocols offered any details on the application of the
lethal injection method itself in terms of key criteria, which include the following: (1)
the amount of chemicals that are injected into the inmates, since the great majority of
states used the standard three-injection chemicals (sodium thiopental, pancuronium
bromide, and potassium chloride); (2) the preparation by the execution team for the
lethal injection process; (3) the selection, training, and qualifications of the lethal
injection team; (4) the involvement of medical personnel; (5) the extent to which
guidelines are explicitly enumerated, written down, and made publicly available; (6)
the availability of advice if there is a problem or a mistake during the execution
procedure (for example, a tube becomes clogged), or instructions on how to revive an
inmate if there is a stay in the execution; (7) the allowed or required presence of
general witnesses or media witnesses; as well as (8) details on how the procedure is
conducted and how much of it witnesses can see. When the protocols do provide
details, such as the amount of chemicals that are injected, they oftentimes reveal
ignorance and errors that heighten the likelihood that an execution will be botched.
Such inaccurate or missing information suggests that states are not capable of
executing an inmate humanely.

Part VII analyzes the paradoxical motivations behind legislative changes in
execution methods. The Part notes that the conflicting goals of death penalty
proponents and opponents alike ironically can merge when the topic is a switch in
execution methods, particularly the move from electrocution to lethal injection. The
Part illustrates these tensions and converges in the context of the 2001 federal
execution of Timothy McVeigh. McVeigh’s execution, which involved the traditional
three-chemical lethal injection, was either too painless, humane enough, or too
torturous, depending on the political eye and medical education of the observer.

As McVeigh’s death indicates, execution procedures often have served as an
underlying barometer of social attitudes toward the death penalty in general.
Paradoxically, the seemingly serene and medically pristine application of lethal
injection satisfies both friends and foes of the death penalty because it fuels the death
penalty process for those who want it to continue, but also makes the process seem
more humane for those who would like it to end. Perhaps Foucault would have
agreed, however, that even though executions have become increasingly hidden from
the public and therefore more politically acceptable, they have not become more
humane, only more difficult to monitor.

This article contends that lethal injection appears to be unconstitutional given the
science and faulty application of injections. However, the protocols are so sketchy,
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and the procedure so covert, that legislatures and courts are able to turn a blind eye
toward the consequences. Moreover, prison officials are wrongly delegated a degree
of discretion for which they have no training and knowledge.

This article does not recommend that prison officials acquire an expertise for
killing people. Rather, the goal is three-fold—to expose yet one more line of evidence
showing the failures of the death penalty process, to provide a possible explanation
for why such failures exist, and to detail the difficulties and paradoxes surrounding
the attempts to resolve these problems. While death penalty proponents may believe
that the increasing refinement of execution methods, irrespective of their humaneness,
rightly perpetuates the death penalty, there are no legal or social standards that support
this agenda. “The Court has never accepted the proposition that notions of deterrence
or retribution might legitimately be served through the infliction of pain beyond that
which is minimally necessary to terminate an individual’s life.”* Unfortunately,
however, it seems that legislatures have accepted this proposition through
irresponsible delegation.

II. THE EIGHTH AMENDMENT EXECUTION JURISPRUDENCE
A. Current Methods of Execution and “Choice” States

An analysis of the execution methods paradox requires some perspective on the
current distribution of execution methods in this country. Table 1% lists the execution
methods currently enacted in the thirty-eight death penalty states. Lethal injection
now is the predominant method of execution; it is the sole method of execution in
twenty-seven states and one of the two methods in each of the nine choice states.?®
Likewise, lethal injection executions far exceed the numbers of executions conducted
by any other method.”” In contrast, electrocution is the sole method of execution in
only two states—Alabama and Nebraska—and legislatures in both states are now
considering bills challenging its use.”* Electrocution is an option in three of the choice
states (Florida, South Carolina, and Virginia).” Hanging, the firing squad, and lethal
gas are no longer the sole method of execution in any state.”® Although each of these
three methods 1s included as an option in two choice states, the methods are rarely

* Glass v. Louisiana, 471 U.S. 1080, 1084 (1985) (Brennan, J., dissenting from denial of
certiorari); see also Furman v. Georgia, 408 U.S. 238, 392 (1972) (Burger, C.J., dissenting) (“The
dominant theme of the Eighth Amendment debates was that the ends of the criminal laws cannot
justify the use of measures of extreme cruelty to achieve them.”).

* See infra app. 1, thl.1.

% See infra app. 1, tbl.1.

¥ See infra app. 1, tbls.4-7; see also infra notes 131-36 and accompanying text.

% See infra app. 2 (Alabama and Nebraska).

% See infra app. 1, tbl.1; app. 2 (Florida, South Carolina, and Virginia).

* See infra app. 1, tbl.1; app. 2.
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used.” :
However, this capsule of the current distribution of execution methods is not the
end of the legislative story. The following sections of this article discuss the circuitous
path that led up to it. The sections will focus first on electrocution because it was the
most widely used execution method and challenges to it have had the strongest
impact on legislative developments. Yet, this article examines most closely state uses
of lethal injection in an effort to demonstrate how disturbingly errant legislative
delegations of death continue to be.

B. The Impact of Eighth Amendment Standards

A striking oddity of the American death penalty is the Court’s complete
constitutional disregard for how inmates are executed. While the Court continually
recognizes the Eighth Amendment hazards associated with prison conditions, it has
never reviewed evidence on the constitutionality of execution conditions despite
repeated, horrifying, and entirely preventable mishaps.”® Indeed, the Court has
recently agreed to hear challenges on the subject twice (involving California* and
Florida™), only to drop the cases after state legislatures have changed their methods of
execution.®

Explanations for these circumstances are baffling, yet one result seems clear: by
refusing to acknowledge the problems with execution methods, the Court does not
question the death penalty process itself. Moreover, states have aided this result
through their systematic efforts to change to a new execution method whenever it

3 See infra app. 1, tbl.5 n.*, tb.6 n.*.

2 See Denno, Getting to Death, supra note 1, at 321-27, 345-48.

* See generally Deborah W. Denno, Adieu to Electrocution, 26 Oio N.U. L. REv. 665
(2000); Denno, Getting to Death, supra note 1; Denno, Electrocution, supra note 1.

* In Fierro v. Gomez, the Ninth Circuit unanimously held that California’s statute authorizing
execution by lethal gas was unconstitutionally cruel and unusual. 77 F.3d 301, 309 (9th Cir. 1996),
vacated on other grounds, 519 U.S. 918 (1996) (remanding for reconsideration in light of the
changed statute). Fierro marked the first time in this country’s history that a federal appeals court
had held any method of execution unconstitutional. /d. at 308 (stating that two circuit courts had
found execution by lethal gas to be unconstitutional). Yet, the Court vacated the Ninth Circuit’s
holding that lethal gas was unconstitutional in light of the California legislature’s subsequent
amendment of the state’s death penalty statute allowing lethal injection to be used unless the death
row inmate specifically requested lethal gas. See Gomez, 519 U.S. at 918 (remanding for
reconsideration in light of changed statute). In Stewart v. LaGrand, 526 U.S. 115 (1999), the Court
held that the death row inmate waived his claim that execution by lethal gas violated the Eighth
Amendment because the inmate chose to be executed by lethal gas rather than lethal injection. /d.
at 118-19.

% See infra notes 99—102 and accompanying text (discussing Bryan v. Moore, 528 U.S. 960
(1999) and Bryan v. Moore, 528 U.S. 1133 (2000)).

% See infra app. 2 (California and Florida).
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seems likely that their current method is constitutionally vulnerable.”’ Increasing
adoption of lethal injection by the great majority of death penalty states is the most
visible evidence of this constitutional sidestepping.®®

1. An Historical Intertwining of Courts and Legislatures

When the United States Constitution was being ratified, the Framers included in
the Bill of Rights a prohibition of cruel and unusual punishments that was created
expressly to proscribe the kinds of “torturous” and “barbarous” penalties associated
with certain methods of execution.®® To date, however, courts generally have
provided only superficial and, at times, inaccurate Eighth Amendment review of the
constitutionality of execution methods. Most commonly, courts dismiss the
electrocution challenge entirely (often in one sentence) by relying on the century-old
precedent of In re Kemmler® In Kemmler, the Court held that the Eighth
Amendment did not apply to the states and deferred to the New York legislature’s
conclusion that electrocution was not a cruel and unusual punishment under the
state’s Electrical Execution Act.*! Courts have mostly relied on Kemmler to dismiss
challenges to the constitutionality of electrocution, although the case also has been
used to bolster challenges to the other four types of execution methods.*

Kemmler’s history, however, demonstrates how unique and problematic the case
really is. The events surrounding Kemmler also suggest that political and financial
forces outweighed the purported humanitarian concerns over how death row inmates
were executed. For example, the New York Electrocution Act was a direct result of
two major legislative events: (1) the Governor of New York’s 1885 message to the

7 See Denno, Getting to Death, supra note 1, at 388-90.

* See id. at 36372, 385-86.

* Furman v. Georgia, 408 U.S. 238, 263 (1972) (Brennan, J., concurring). The origin of the
Eighth Amendment’s Cruel and Unusual Punishments Clause has been described in detail. See
Hammelin v. Michigan, 501 U.S. 957, 973-79 (1991); Furman, 408 U.S. at 316-28 (1972)
{(Marshall, J., concurring); RAOUL BERGER, DEATH PENALTIES: THE SUPREME COURT’S OBSTACLE
COURSE 2958 (1982); Anthony F. Granucci, “Nor Cruel and Unusual Punishments Inflicted”:
The Original Meaning, 57 CAL. L. REv. 839, 839-65 (1969) (examining the history of the Clause
and the case law).

© 136 U.S. 436 (1890); see also Denno, Getting to Death, supra note 1, at 329-54; Denno,
Electrocution, supra note 1, at 616-23.

“' Kemmler, 136 U.S. at 443.

“2 Examples of such dismissals are categorized by execution method as follows. Lethal gas:
Hemandez v. State, 32 P.2d 18, 24-25 (Ariz. 1934); People v. Davis, 794 P.2d 159, 173 (Colo.
1990); State v. Kilpatrick, 439 P.2d 99, 110 (Kan. 1968); Calhoun v. State, 468 A.2d 45, 70 (Md.
1983). Lethal injection: People v. Stewart, 528 N.E.2d 631, 639 (111. 1988); Ex parte Granviel, 561
S.W.2d 503, 510 (Tex. Crim. App. 1978). Firing squad: People v. Anderson, 493 P.2d 880, 890-
91 (Cal. 1972); Kilpatrick, 439 P.2d at 110. Hanging: Anderson, 493 P.2d at 890; DeShields v.
State, 534 A.2d 630, 640 (Del. 1987); Kilpatrick, 439 P.2d at 110.
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legislature decrying the barbarity of hanging;* and (2) the Governor’s appointment of
a Commission to investigate “the most humane and practical method known to
modern science” of carrying out executions. * Compelling evidence suggests that the
Commission’s ultimate recommendation of electrocution as the most humane method
of effecting death was influenced heavily by a financial competition between Thomas
Edison and George Westinghouse concermning whose current would dominate the
electrical industry: Edison’s DC current or Westinghouse’s AC current.* Edison and
his associates would have benefited by showing that George Westinghouse’s AC
current was so lethal it could kill someone. If AC current were applied in the electric
chair, people would be afraid to use the current in their own homes.* Indeed, this
Edison-Westinghouse rivalry existed within and throughout the New York Supreme
Court’s evidentiary hearings."’ Yet, despite a cross-examination demonstrating
Edison’s ignorance of the effects of electrical currents on the human body as well as
experimental results showing that electrocution did not quickly kill many of the
animals tested, Edison’s enormous reputation at the time outweighed revelation of his
or any other expert’s substantive flaws.®® The New York legislature adopted
electrocution and, with time, the medical community recommended AC current in
particular.”

2. A Lack of Proper Precedent

For a range of reasons, Kemmler's precedential value has diminished
substantially over the last century. First, the Kemmler Court never specifically
employed the Eighth Amendment’s Cruel and Unusual Punishments Clause even
though post-incorporation cases have continued mistakenly to cite Kemmler as an

“ In 1885, the Governor of New York announced in his annual message to the legislature
that:

[t]he present mode of executing criminals by hanging has come down to us from the dark
ages, and it may well be questioned whether the science of the present day cannot provide a
means for taking the life of such as are condemned to die in a less barbarous manner.

Kemmler, 136 U.S. at 444,

“ 1886 N.Y. Lawsch. 352, § 1.

“ CRAIG BRANDON, THE ELECTRIC CHAIR: AN UNNATURAL AMERICAN HISTORY 67-88
(1999); Denno, Electrocution, supra note 1, at 568-73.

4 Denno, Electrocution, supranote 1, at 571.

47 See BRANDON, supra note 45, at 89—133; Denno, Electrocution, supra note 1, at 577-83.
Edison testified that death by electrocution would be quick and painless and that electricity would
not mutilate the victim’s body. In contrast, Westinghouse reportedly financed William Kemmler’s
appeal at a cost exceeding $100,000. Both Edison and Westinghouse also relied on a series of
experiments testing the effects of electrocution on animals, albeit emphasizing differing results.
BRANDON, supra note 45, at 89-133; Denno, Electrocution, supra note 1, at 573-83.

* Denno, Electrocution, supra note 1, at 580-81.

® Id. at 574-77.
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Eighth Amendment case.*® Next, the Kemmler Court adopted an unusually stringent
burden of proof standard’' that has not been used since in death penalty cases.
Moreover, a court reviewing electrocution under the Eighth Amendment would not
defer to the state’s legislature to the same extent as the Kemmler Court.”> Most
critically, because Kemmler was decided before anyone had been electrocuted, the
Court had limited evidence in reaching its conclusion apart from the law, science, and
politics of the time.**

Scientifically, William Kemmler’s 1890 electrocution failed. The media reported
in graphic detail the confusion and mistakes that surrounded the executioners’
attempts to regulate the newly tried electric chair, as well as the physical violence and
mutilation that Kemmler experienced.” Regardless, Kemmler’s mishap was a bli ght

% See Denno, Getting to Death, supra note 1, at 334. For examples of cases that incorrectly
state that Kemmler analyzed and applied the Eighth Amendment, see, for example, McCleskey v.
Kemp, 481 U.S. 279, 299 (1987); Johnson v. Glick, 481 F.2d 1028, 1031 (2d Cir. 1973); Bailey v.
Lally, 481 F. Supp. 203, 218 (D. Md. 1979); Thompson v. State, 542 So. 2d 1286, 1298 (Ala.
Crim. App. 1988), aff'd, 542 So. 2d 1300 (Ala. 1988).

%' The New York courts had required the prisoner to show “beyond doubt” that the execution
method was cruel and unusual. /n re Kemmler, 136 U.S. 436, 442 (1890).

% Courts, such as Provenzano v. Moore, typically fail to identify the burden of proof when
reviewing the constitutionality of execution methods. 744 So. 2d 413, 416-19 (Fla. 1999) (per
curiam). However, the burden of proof that courts cite most frequently—preponderance of the
evidence—is far less stringent than the “beyond doubt” standard stated in Kemmler. See Denno,
Getting to Death, supra note 1 at 335; see also Walton v. Arizona, 497 U.S. 639, 649-51 (1990)
(plurality opinion) (upholding Arizona’s imposition on defendants the burden of establishing, “by
a preponderance of the evidence, the existence of mitigating circumstances sufficiently substantial
to call for leniency” in order to avoid the death penalty after the establishment of one or more
aggravating factors); Blake v. Hall, 668 F.2d 52, 57 (1st Cir. 1981) (determining that plaintiffs had
failed to establish by “a fair preponderance of the evidence” that cell conditions at a prison
constituted cruel and unusual punishment); McGill v. Duckworth, 726 F. Supp. 1144, 1148-49
(N.D. Ind. 1989) (discussing the applicability of the preponderance of the evidence standard in
suits against prison officials for failing to protect a prison inmate from attack by another inmate),
aff°’din part and rev'd in part, 944 F.2d 344 (7th Cir. 1991); Martin v. Foti, 561 F. Supp. 252, 257
(E.D. La. 1983) (noting that plaintiffs had “failed to show by a preponderance of the evidence” that
conditions were cruel and unusual).

5 See Kemmiler, 136 U.S. at 442-43 (quoting the New York Supreme Court’s explanation of
why it deferred to the legislature).

* See generally BRANDON, supra note 45; Denno, Electrocution, supra note 1, at 559-607.

% See generally BRANDON, supra note 45, at 160-204. A New York Times reporter’s account
of Kemmler’s August 6, 1890, execution explains some of the problems that occurred:

After the first convulsion there was not the slightest movement of Kemmler’s body. . . .
Then the eyes that had been momentarily turned from Kemmler’s body returned to it and
gazed with horror on what they saw. The men rose from their chairs impulsively and groaned
at the agony they felt. “Great God! he is alive?” some one said; “Turn on the current,” said
another . . ..

Again came that click as before, and again the body of the unconscious wretch in the
chair became as rigid as one of bronze. It was awful, and the witnesses were so horrified by
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