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Statement of the Case 

Defendant-Appellant Patrick Kennedy adopts the Statement of the Case from his primary 

brief filed this date. 

_ Specification of Errors 

Defendant-Appellant Patrick Kennedy adopts the Specification of Errors from his primary 

brief filed this date and, in addition, sets forth the following two: 

L The portion of La. R.8. 14:42 that permits a death sentence for rape violates both the Eighth 
Amendment to the U.S. Constitution and Article I, § 20, of the Louisiana Constitution. 

I Reversal is also required because there was no required finding of aggravating factors. 

Introduction 

Defendant-Appellant Patrick Kennedy was indicted for “aggravated rape upon a female 

juvenile under the age of 12 years,” under La. R.S. 14:42(A)(4). Under La. R.S. 14:42(D)(2)(a), the 

state treated the case as a capital prosecution. 

Kennedy moved to quash the indictment on the grounds that in permitting capital 

punishment for a non-homicide crime, the statute violates the Eighth Amendment to the U.S. 

Constitution,' applicable against the states through the Fourteenth, see Robinson v. California, 370 

U.S. 660, 82 8. Ct. 1417, 8 L. Ed. 2d 758 (1962), as well as Article I, § 20 of the Louisiana 

Constitution.” The trial court denied the motion as it did on two later occasions when Kennedy 

renewed the motion. 

To date, Kennedy is the only person in the United States since 1977 who has been sentenced 

to death for a non-homicide crime. See State v. Gardner, 947 P.2d 630, 650 (Uteh 1997). He is the 

only person, of hundreds of offenders, who has been sentenced to death in Louisiana since the 

Legislature amended the rape statute in 1995 to allow capital punishment for the rape of a person 

under the age of twelve.’ 

Kennedy files separately his primary brief in which he shows that the conviction should be 

reversed or, alternatively, that this case should be remanded for errors in the penalty phase to be 

corrected, The purpose of this supplemental brief, as permitted by this Court’s order of May 12, 

2006, is to address only whether the death penalty for a non-homicide crime, particularly the rape of 

! The Eighth Amendment provides that “[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted ™ ’ 
2 Article I, § 20 provides that “fn]o law shall subject any person to . , . cruel, excessive, or unusual puuishment. LD 
% In the one-year period July 1, 2001, to Tune 30, 2002, there were 824 reported cases of child sexual abuse in 
Louisiana. See Prevent Child Abuse Louisiana, Current Issues: Valid Abuse and Neglect Cases by Parish, 

http:/ferww peal org/New%20Pages/isstats.himl (data obtained from the Louisiana Office of Community Services). 

1
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a person under age twelve set forth in La. R.S. 14:42(A)(4), passes constitutional mus
ter, including 

whether the statutory scheme sets forth sufficiently meaningful aggravating fa
ctors to facilitate the 

non-atbitrary application of the statute. | 

As shown below, to impose a death sentence for rape of a person under age twelve vi
olates 

both the Eighth and Fourteenth Amendments to the United States Constitution and Art.
 I, § 20 of 

the Louisiana Constitution. Alternatively, even if the death sentence for such a crime can ever pa
ss 

constitutional muster, the statute at issue here does not because it provides no guidance to the jury 

in determining which child-rapes should result in the death penalty and which should not. 

For either of these independent reasons, set forth in Parts T and II, respectively, the death 

penalty entered against Kennedy should be vacated. 

Argument 

I. The portion of La. R.S. 14:42 that permits a death sentence for rape violates both the 
Eighth Amendment to the U.S, Constitution and Axticle I, § 20, of the Louisiana 

Constitution. . 

A. Coker and Wilson provide the backdrop to this Court’s analysis. 

“Two opinions are central to the question of whether the death penalty passes constitutional 

muster for the crime of rape: Coker v. Georgia, 433 U.S. 584, 97 S. Ct. 2861, 53 L. Ed. 2d 982 

(1977) (plurality opinion) and State v. Wilson, 96-1392 (La. 12/13/96), 685 So. 2d 1063, cert. 

denied sub nom., Bethley v. Louisiana, 520 U.S. 1259, 117 8. Ct. 2425, 138 L. Bd. 2d 188 (1997). 

In Coker, the Supreme Court held that a death sentence imposed upon a defendant for the 

crime of rape violates the Eighth Amendment. The Court applied the test set forth in a line of cases 

“that the Eighth Amendment bars not only those punishments that are ‘barbaric’ but also those that 

are ‘excessive’ in relation to the crime committed” Id. at 592 (citing Furman v. Georgia, 408 U.S. 

238,92 8. Ct. 2726, 33 L. Ed. 2d 346 (1972); Gregg v. Georgia, 428 Us. 153, 96 S. Ct. 2909, 49 L. 

Ed. 2d 859 (1976), and Robinson). The Court applied the two-prong test from Gregg that provides 

that a punishment is “excessive” if it (1) serves no legitimate purpose or (2) is out of proportion to 

the severity of the crime, and the Court added a third prong, (3) that the punishment must not be so 

severe as to be unacceptable to contemporary society. Id. If any one of these tests is met, then the 

punishment is prohibited by the Eighth Amendment. 

Beginning by focusing on the third prong, whether the punishment is acceptable in 

contemporary society, the Court looked to “objective evidence of the country’s present judgment” 

2
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as to whether the death sentence is justified for rape. Id. at 593. After the 
Court’s 1972 decision in 

Furman striking down most of the capital punishment statues across the nation, a majo
rity of states 

had reinstituted the death penalty for murder, but of the 16 states in which rape had been a capital 

offense, only three reinstituted the death penalty for rape of an adult woman. Jd. at 594. The Court 

also noted that out of 60 major nations in the world surveyed in 1965, only three permitted the death 

penalty for rape where death did not ensue. Jd. at 596 0.10. Thus, the Court concluded that the 

death sentence for rape had become unacceptable in contemporary society, thereby failing the third 

prong. 

Moreover, the Court held that this “legislative rejection of capital punishment for rape 

strongly confirms [its] own judgment” that death is a disproportionate penalty for rape, thereby also 

failing the second prong. Id. at 597. While it is fe that the plurality holding specifically disallows 

capital punishrnent for the rape of an adult woman only, its underlying rationale is not s0 limited, 

but rather applies with equal force to any crime of rape. The Court explained, “Rape is without 

doubt deserving of serious punishment; but in terms of moral depravity and of the injury to the 

person and to the public, it does not compare with murder, which does involve the unjustified taking 

of human life.” Id. at 598. The court continued, “We have the abiding conviétion that the death 

penalty, which is unique in its severity and irrevocability, is an excessive penalty for the rapist who, 

as such, does not take human life.” Jd. (citation omitted). Thus, while the Court did not specifically 

prohibit capital punishment for all crimes of ape, its rationale supports such a result. Indeed, the 

victim in Coker was herself only sixteen years old. 

More than twenty. years later, this Court, in Wilson, considered the issue nominally left open 

“in Coker, i.e., whether capital punishment fot the crime of rape of a person under age twelve can 

pass constitutional muster. Unlike Coker, the defendant in Wilson had not been sentenced to death. 

Instead, the Louisiana trial court had declared La. R.S. 14:42(A)(4), the statute at issue on this 

appeal, unconstitutional. On the State’s appeal, this Court reversed, holding that the statute is not 

unconstitutional on its face. Wilson, 96-1392 at 1, 685 So. 2d at 1064. 

Writing for the Court, Justice Bleich actually agreed with the Coker Court that “lo]ne of the 

* Despite the Court referring to the victim sometimes as an “adult woman,” Chief Justice Burger's dissent makes clear 

that the victim was in fact a sixteen-year-old girl. See Coker, 433 U.S. at 587, 603 (Burger, C.J, dissenting). 

Moreover, the Court struck down the death sentence even though the rape before it involved many aggravating fac
tors, 

In particular, the defendant bad escaped from prison where he was serving sentences for a previous murder, rape, 

Kidnapping and aggravated assault, and then, while a fugitive, perpetrated a home invasion that involved another 

kidnapping and rape, this time at knife-point. as well as armed robbery and theft of an anfornobile, Jd. at
 587. 

3
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most conservative and acceptable methods of determining the excessivences of a penalty i
s to 

examine the statutes of the other states.” Id. at 1067. And Justice Bleich correctly noted 
that 

Louisiana was the only state in the nation that has a law providing for the death penalty
 for the rape 

ofa person under age twelve. Id. at 1068. He even noted that the only three other states 
that had 

ever had such a statute had, since Coker, declared them unconstitutional. Id. But h
aving agreed 

that the question of excessiveness should be guided by objective evidence of the approach take
n by 

other states throughout the nation, and having found that Louisiana stood alone in allowing capital 

punishment in this circumstance, he nevertheless did not find the death penalty excessive. Id. 

Instead, he predicted that Louisiana would be the first of many states to adopt the death 

penalty for such a crime: “While Louisiana remains the sole jurisdiction with such a statute in 

effect, it does not do so without the suggestion of some trend or suggestion from several other states 

that their citizens desire the death penalty for such 2 heinous crime.” Id. at 1069. On the basis of 

this prediction, the Court concluded that the statute should not be declared unconstitutional, and it 

reversed the trial court’s contrary holding. Id. 

The United States Suprerne Court denied certiorari, but not without several Justices taking 

the unusual step of explaining that not only did the denial not constitute a decision on the megits, but 

that it was questionable whether the Court even had jurisdiction to grant certiorari where, unlike in 

Coker, there was no final judgment of a death sentence. In their words, “It is worth noting the 

existence of an arguable jurisdictional bar to our review. Our consideration of state-court decisions 

is confined to “[f]inal judgments or decrees rendered by the highest court of a State in which a 

decision could be had.” 28 U.S.C. § 1257(a).” Bethley (denying certiorari in both Bethley and in 

Wilson). Recognizing that “Petitioner has been neither convicted of nor sentenced for any crime[,]” 

they noted that the fact that the “ ndgment of the lower court may not be final” had been reason 

enough to deny certiorari in previous cases. Id. 

Thus, Wilson escaped review not because its decision was deemed sound, but rather, 

apparently, because the defendant had not been sentenced to death in a final judgment. In any 

event, the basis for the opinion — the prediction that Louisiana would be in the vanguard of states 

adopting the death penalty for rape of a person under age twelve — has not withstood the test of 

time. A decade has passed and Louisiana is still isolated in permitting the death penalty for rape of
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a person under age twelve.” 

Tt is against this backdrop that the present case must be considered. And u
nlike the 

defendant in Wilson, Kennedy has been sentenced to death ip a final judgment. Thus,
 if the 

judgment is not reversed or the case remanded to correct errors in sentencing on
 some other ground, 

then there is a possibility — indeed, a likelihood — that the United States Sup
reme Court will grant 

certiorari. 

'B. Execution for a non-homicide offense has been deemed unjust by contemp
orary 

society. 

Kennedy begins his analysis, as the Supreme Court did in Coker, by addressing the third 

prong. As discussed above, both thai Court and this Court have recognized an overwh
elming 

consensus to reject the death penalty as a punishment for raps, including rape ofa person under
 age 

twelve. Indeed, of all fifty states and the District of Columbia, Louisiana stands alone in permitting
 

the death penalty for such a crime,5 This Court itself noted in Wilson, 685 So. 2d at 1068, that 

“Louisiana is the only state that presently has a law in effect that provides for the death penalty for 

the rape of a child less than twelve.” | 

Furthermore, Louisiana stands alone not only in the nation, but practically in the entire 

world. As noted ahove, the Supreme Court found in Coker, 433 U.S. at 596 n.10, that out of 60 

major nations in the world surveyed in 1965, only three provided for the death penalty for rape 

where death did not ensue.” Moreover, since then the United States has become a signatory to the 

American Convention on Fuman Rights (ACHR), Article 4(2) of which provides that the death 

penalty "shall not be extended to crimes to which it does not presently apply." ACHR: Pact of San 

Jose, Costa Rica, Axt. 4(5), Nov. 22, 1969, 1144 U.N. T. §. 146 (entered into force July 19, 1978) 

(cited in Roper v. Simmons, 543 U.S. 551, 576, 125 S. Ct. 1183, 161 L. Bd. 2d 1 (2005). Thus, 

Louisiana’s death penalty for child-rape not only isolates it on the national and world stages, but 

there is also a strong argument that it violates an intemational treaty ratified by the United States 

and, on this basis, Kermedy asserts that it must be stricken under the Supremacy Clause. us. 

Const. Art. VI, § 2. 

5 Florida has a similar statute on its books, but it has been declared unconstitutional by the Florida Suprem
e Court. 

Buford v. State, 403 So, 2d 9438 (1981), cert. den. 454 U.S. 1163 (198 1). Montana has a law permitting t
he death 

sentence for child-rape, but it is only for a second conviction and, more importenily, has never been applie
d and its 

constittionality, thezefore, never tested. Mont. Code Azm. § 45-5-503. 

& But see 1.5, supra. . 
7 Moreover, im permitting the death penalty for non-homicide crimes, Louisiana is not in the

 company of democracies 

such as France or the United Kingdom, but rather totalitarian regimes such as Worth Korea, I
ran, and Uzbekistan, See 

hitp:/fweb.amnesty.otg/pages/deathpenalty-countries-eng. 

5
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In any event, Louisiana’s isolation on the national and world stages would 
be the end of the 

inquiry on the third prong, one that would overwhelmingly favor finding the death p
enalty 

unconstitutional, if not for the fact that Justice Bleich in Wilson had sought to ex
plain this away 

with the prediction that while Louisiana was then alone, it would be the first among ma
ny to adopt 

such an approach. Id., 96-1392 at 10, 685 So. 2d at 1069. Despite the Court’s p
rediction, however, 

this has not occurred.’ In light of this history, this can no longer serve as the basis for i
gnoring 

Louisiana’s isolation as the lone state permitting the death penalty for this crime. 

That this is sufficient to reflect a consensus is amply demonstrated by reference to ot
her 

capital cases. In Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2
d 335 (2002), and 

Roper, the Supreme Court invalidated, respectively, the death penalty for juvenile offenders and
 for 

mentally retarded offenders, based upon 2 national consensus that the death penalty was 

inappropriate for this type of offender. Notably, twenty out of fifty states authorized the death 

penalty under the ciroumstances under review: 

The evidence of national consensus against the death penalty for juveniles is similar, 

-and in some respects parallel, to the evidence Atkins held sufficient to demonstrate a 

) national consensus against the death penalty for the mentally retarded. When Atkins 

N was decided, 30 States prohibited the death penalty for the mentally retarded. This 

number comprised 12 that had abandoued the death penalty altogether, and 18 that 

maintained it but excluded the mentally retarded from its reach. By a similar 

calculation in this case, 30 States prohibit the juvenile death penalty, comprising 12 

that have rejected the death penalty altogether and 18 that maintain it but, by express 

provision or judicial interpretation, exclude juveniles from its reach. 

Roper, 543 U.S. at 564-65, 125 S. Ct. at 1192 (internal citations omitted), The numbers establishing 

a national consensus against the death penalty for child-rape are far stronger than those deemed 

sufficient to establish such a consensus in Roper and Akins. 

Fxamination of current trends reveals that, despite Wilson, state legislatures and courts 

rernain unwilling to apply the death penalty to perpetrators of rape, no matter what the victim’s age. 

There have been no other cases of individuals sentenced to death for juvenile rape. See BUREAU OF 

JUSTICE STATISTICS, CAPITAL PUNISHMENT 2 (2004), 

http://www .ojp.usdoj.gov/bjs/pub/pdf/cp04.pdf. This ten-year period of inactivity after the decision
 

in Wilson can no longer be attributed to other states taking a wait-and-see approach. Enough time 

has passed for states to have analyzed the effects of La. R.S. 14:42(A)(4) and, had they intended 
to 

do 50, to have enacted their own versions. 

\ ) % Fst days before the filing of this brief, a South Carolina legislative committee Tejc
oted a proposal to pommit the death 

penalty for child-rape. See htp://www.charlotte.com/mld/charlotte/news/breaking
_news/ 14621923 him 
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This is especially true considering that the Court in Coker deemed the five-year period 

following the decision in Furman sufficient to measize legislative attitude. See Coker, 433 U.S. at 

584. This lack of activity by other states after Wilson reflects a lack of legislative support 

natiopwide for capital child-rape statutes. This reflects a consensus against imposing the death 

penalty for rape, regardless of the victim's age, and La. R.S. 14:42(A)(4) therefore does not survive 

the third prong, 

C. The death penalty is a disproportionate punishment for the rape of a child when 
death does not result. 

That La. RS. 14:42(A)(4) does not survive the third prong is, under Coker, alone a 

sufficient basis to declare it unconstitutional, but also as in Coker, 433 U.S. at 597, it confirms a 

separate basis to declare the statute unconstitutional; the death penalty is disproportionate to the 

crime of rape, no matter what the victim’s age. 

In Coker, the Court noted, “Rape is without doubt deserving of serious punishment; but in 

terms of moral depravity and of the injury to the person and to the public, it does not compare with 

murder, which does involve the unjustified taking of human life.” Id. at 599-600 (citations 

omitted). While this Court in Wilson suggested that the language in Coker was limited to adult 

women, and the Coker court did state its holding in those terms, its underlying rationale applies to 

. all classes of rape: “We have concluded that a sentence of death is grossly disproportionate and 

excessive punishment for the crime of rape and is therefore forbidden by the Eighth Amendment as 

cruel and unusual punishment.” Id. at 592. 

Other authorities have recognized that Coker held the death penalty for rape unconstitutional 

not because of the victim's age, but rather because the victim’s life was not taken. See, e.g., Buford 

v. State, 403 So. 2d 943, 951 (Fla. 1981) (“Rape is without doubt deserving of serious punishment; 

but in terms of moral depravity and of the injury to the petson and to the public, it does not compare 

with murder, which does involve the unjustified taking of human life.”); see also State v. Coleman, 

605 P.2d 1000, 1017 (Mont. 1979) (finding Coker instructive with respect to all crimes for which 

the death penalty is permitted where there is no loss of life). | 

Indeed, that capital punishment is appropriate only for homicide has been confirmed in a 

string of recent opinions. In Enmund v. Florida, 458 U.S. 782, 102 S. Ct. 3368, 73 L. Ed. 2d 1140 

(1982), the Court reversed a death sentence, holding that the Eighth Amendment does not allow the 

death penalty for a defendant who does not himself kill, attempt to kill, or intend that killing take 

7
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place. Id. at 795, 102 S. Ct. at 3375-76. And in Payne v. Tennessee, 501 U.S. 808, 111 8. Ct. 2507, 

115 L. Bd. 2d 720 (1991), the Court observed: 

The same is true with respect to two defendants, each of whom participates in a 

robbery, and each of whom acts with reckless disregard for human life; if the robbery 

in which the first defendant participated results in the death of a victim, he may be 

subjected to the death penalty, but if the robbery in which the second defendant 

participates does not result in the death of a victim, the death penalty may not be 

imposed. : 

Id. at 819,111 8. Ct. at 2605. Thus, it is the actual and irrevocable loss of life that dis
tinguishes 

those cases in which the death penalty can be constitutionally imposed from those in which it 

cammot. This same conclusion has been overwhelmingly reached by the scholars who have 

considered the issue, many specifically opining that La. R.S. 14:42(A)(4) is, on these very grounds, 

tnconstitutional.” 

None of this should come as any surprise. The requirement of proportionality is among the 

most fundamental to our society, its roots traced to the Bible. There it is written, “an eye for au eye, 

a tooth for a tooth,” Exodus 21:24. This is the source for the Judeo-Christian principle that any 

punishment must be proportionate to the crime. When a person takes a life, a death sentence is, by 

definition, proportionate. When a person does not take a life, a death sentence is, by definition, 

disproportionate. In this case, no life was taken, and therefore the death penalty is not warranted. 

Accordingly, La. R.S. 14:42(A)(4) also does not survive the second prong, another independent 

basis for vacating the death penalty. 

D. Imposing the death penalty for the rape of a child serves no legitimate state 

interest. 

Reversal is also demanded by the first prong of the Coker analysis; imposing the death 

penalty for child-rape serves no legitimate state interest. This is true for multiple reasons. 

1. The death penalty for child-rape does not support the goal of deterrence. 

In Wilson, this Court indicated that it would uphold the death penalty based upon the 

possibility that the death penalty would deter the commission of additional aggravated rap es. 

Wilson, 96-1392 at 18 , 685 So. 2d at 1073 (“The death penalty for rape of a child less than twelve 

® See, e.g. Annaliese Flynn Fleming, Louisiana 's Newest Capital Crime: the Death Penalty for C
hild Rape, 89 J. 

Crim. L. & Criminology 717, 748, (1999); Jeffrey C. Matura, When Will It Stop? The Us
e of the Death Penalty for 

Non-Homicide Crimes, 24 I. Logis. 249, 261, (1998); Emily Marie Mocller, Developing Standar
ds of Decency: Using 

the Death Penalty to Punish Child Rapists, 102 Dick. L. Rev. 621, 648, (1598); David W. Schaaf, What 
if the Victim is 

a Child? Examining the Constitutionality of Louisiana's Challenge ro Coker v. Georgia, 20
00 U. IIL 1. Rev. 347, 377, 

(2000), and J. Chandler Bailey, Death is Different, Even on the Bayou: The Dispropo
rtionality of Crime and 

Punishment in Louisiana's Capital Child Rape Statute, 55 Wash. & Lee. L. Rev, 1335,
 1366, (1998). 
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years old would be a deterrence to the commission of that crime.”). The Court suggested t
hat other 

states might ratify similar statutes if the firfure were to reveal a drastic reduction in the incidence of 

child rape, an increase in cooperation by rape victims in the apprehension and prosecutio
n of 

rapists, and a greater confidence in the rule of law on the part of the people. But it has 
not. 

~ Arecent study analyzed z sample of pre-Wilson and post- Wilson child rape cases; it fo
und 

no additional deterrence. Angela D. West, Death as Deterrent or Prosecutorial Tt pol
? Examining 

the Impact of Louisiana's Child Rape Law, 13 Crim, JUST. POL’Y REV. 156, 159 (2002). The 

study established that the only realizable effect from the statute’s enactment was that both the 

number of trials and the number of acquittals decreased, while the number of allegations remaine
d 

the same. Id. It suggested that the statute had no deterrent effect. Rather, it was being used as a 

prosecutorial tool to coax defendants into plea bargaining, J4! That is not the deterrent effect that 

this Court hoped for and, in the proven absence of this effect, the statate serves no legitimate 

interest. 

2. The death penalty for child-rape encourages vars crimes. 

Many legal scholars warn that applying the death penalty to a child rapist would encourage 

worse conduct by raising the risk that a rapist would kill his victim to prevent incriminating 

testimony. See Meryl Diamond, Assessing The Constitutionality Of Capital Child Rape Statutes, 73 

ST. Jomn’s L.. REV. 1159, 1186 (1999) (“[a] child rapist may kill the victim knowing that once he 

rapes a child the penalty is just as severe as if he had murdered the child.”); Annaliese Flynn 

Fleming, Louisiana's Newest Capital Crime: The Death Penalty for Child Rape, 89 J. CRM. L. & 

CRIMINOLOGY 717, 742 (1999); Corey Rayburn, Better Dead Than R(Ap)Ed?: The Patriarchal 

Rhetoric Driving Capital Rape Statutes, 78 ST. JOHN'S L. REV. 1119, 1160 (2004) (“Given that the 

tapist of a child does not incur an extra penalty when he is already eligible for execution, the 

incentive to kill the sole witness to the crime is . . . high... ..”). Because authorizing the death 

penalty for incidents of child rape will have the perverse effect of enhancing the threat to the victim, 

a capital child-rape statute cannot be said to be in the best interests of the child. 

3. The death penalty for child-rape increases the hardship on the victim. 

The victim in any child-rape case is the subject of a heinous crime, one that causes 

0 The study noted that ciupirical support existed for the lack of deterrent effect, observing that “w
hen strong physical 

or crotional feelings are involved (like sexual arousal), rational thought becomes less likely.” Id. at 157.
 

1 Admittedly, the saniple used in the study was addressed to specific judicial districts, inclu
ding Orleans, East Baton. 

Ronge, Claibome, Bieaville, and Jackson Parishes. But they were large districts and the stud
ies were conducted with 

the assistance of the various law enforcement personnel in those districts. 
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emotional trauma. But exposing the child to the pressures of confront
ing his attacker in court and 

subjecting his attacker to a death sentence only increases the hardsh
ip, and possibly serves to 

discourage victims from reporting incidents of child-rape. 

Child-rape victims are already subject to intense psychological trau
ma. See Russell Nuce, 

Child Sexual Abuse: A New Decade for the Protection of our Childr
en? 39 BMory LJ. 581, 583- 

84 (1990) (citing Gothard, The Admissibility of Evidence In Child Sexual Ab
use Cases, 66 CHILD 

WELFARE 13, 13 (1987). Victims report “sleep disturbance, obsessions and co
mpulsions, anxiety 

"and agitation, somatization (e.g, fatigue, bedwetting, eating disturbances, une
xplained aches and 

pains).” Id. at 618 0.140; see also Tason DeParle, Early Sex Abuse Hin
ders Many Women on 

Welfare, N.Y. TIMES, Nov. 28, 1999, at Al (noting that woinen who have suffered sexual abuse
 as 

children remain ashamed, traumatized, and silent about these experiences well into adultho
od). 

Another study showed that 36% of males, and 39% of females, who were victims of sexual 

abuse “displayed clinically elevated rates of externalizing behavioral problems.” Id, (citing 

Friedrich, Urquiza & Beilke, Behavioral Problems in Sexually Abused Young Children, 11 J. 

PEDIATRIC PSYCHOLOGY 47-58 (1986)). This psychological trauma is exacerbated by the pressures 

of testifying in a tri al. Lajoie v. Thompson, 217 F3d 663, 681 (9th Cir. 2000). The nature of a trial, 

with many dates set and reset, cases tried, appealed, and remanded, requires the child to prepare for 

a rial numerous times and subjects him to a drawn out, emotionally draining courtroom experience. 

Additionally, if the accused is someone trusted by the victim of sexual abuse, the victim is 

often hesitant to report abuse or to testify against the accused because of increased feelings of guilt. 

State v. Middleton, 657 P.2d 1215, 1219 (Or. 1983). With cases involving trusted adults, it is 

common, bevanse of these foslings, for victims of sexus) abuse to hesitate in reporting it, and, in 

some situations, to deny that the episode occurred. Id. Studies show that the closer the relationship 

between offender and victim, the greater the likelihood that the victim will not report the rape. See 

U.S. Dep't of Justice Office of Justice Programs, Rape and Sexual Assault: Reporting to Police and 

Medical Attention, 1992-2000, hitp://www.ojp.usdej.gov/bjs/pub/pdffrsarp00.pdf (2002). 

Considering that a large number of juvenile victims of sexual abuse know their attackers, it is easier 

to understand the high levels of underreporting. See Perpetrators Against Juveniles, 

hitp://www.nejrs. gov/html/ojjdp/2000_6_4/paged html (2000). This will only be more true if the 
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victim knows that his testimony may lead directly to the execution of the accused, especially if, as is 

often the case, he is a relative. 

4. The death sentence for child-rape increases the likelihood of wrongful 
convictions. 

Another reason not to extend the death penalty to child-rape is the increased likelihood of 

convictions of innocent defendants. In A¢kins, one of the grounds on which the Court based its 

decision to invalidate the death penalty was its observation that mentally retarded defendants face a 

special tisk of wrongful conviction. See Atkins, 536 U.S. at 321. 

Defendants charged with aggravated rape of a child similarly face a special risk of wrongful 

execution. The rate of wrongful convictions for rape exceeds that for any other crime. ROBHALL, 

Rapr IN AMERICA 105 (1995). A study of exonerations during 1989-2003 revealed that 90% of 

non-homicidal exonerations involved rape cases. Gross, Innocence In Capital Sentencing: 

Exonerations in the United States 1989 through 2003, 95 J. CRM. L. & CRIMINOLOGY 523, 530 

(2005). This high level of unfounded allegations among rape cases can likely be attributed to the 

prosecution’s heavy reliance on testimony from the rape victim. State v. Wright, 598 So. 2d 561, 

564-65 (La. App. 4th Cir. 1992) (well-settled that testimony of victim in rape case, without more, is 

sufficient to prove elements of the offense). Because courts afford great deference to a rape 

victim’s testimony, many of these exonerations occur ofily because of DNA evidence. Jnnocence In 

Capital Sentencing: Article, 95 J. CRM. L. & CRIMINOLOGY 531 (finding that 87% of rape 

exonetations occurred because of DNA evidence). 

The risk of wrongful conviction is especially great when the conviction, as in this case, 

results primarily from a child-witness’s testimony. Studies suggest that child-wiiness testimony is 

more likely to be inaccurate than is adult testimony. See James OBrien Ir., Television Trials and 

Fundamental Fairness: The Constitutionality of Louisiana's Child Shield Law, 61 TUL. L. REV. 141, 

150 (1986) (citing BERLINER & STEVENS, ADVOCATING FOR SEXUALLY ABUSED CHILDREN IN THE 

CRIMINAL JUSTICE SYSTEM 13 (Nov. 1976)). Children have inaccurate memories, an inability to 

communicate effectively the events they recall, and a subjective sense of time. 7d. They are also 

subject to “memory-fade,” meaning adults have better capacity to “remember” retained information. 

Loftus & Davies, Distortions in the Memory of Children, 40 J. Soc. I$SUES 51, 54 (1984) (in 

general, children have greater difficulty than adults in retrieving information from long-term 

memory). Other studies indicate that child-witnesses can be subject to an increased level of 
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suggestibility by opposing counsel. Douglas P. Peters, T7e Influence of Stress and Arousa
l on the 

Child Witness, in THE SUGGESTIRILITY OF CHILDREN'S RECOLLECTIONS 75 (John Doris ed
. 1991). 

“The reliance on a child-witness, combined with above problems, indicates a higher rat
e of 

false child-rape allegations and convictions. See John Johnson, “Kids Don’t Lie”: Faith in t
his 

Assumption Led to Dozens of Unjust Molestation Convictions in Bakersfield; Today One Man. 

Remains in Prison Even Afier Four of his Original Accusers Said he Never Touched Them, L.A. 

TIMES, Aug, 10, 2003, § 9 at 16; see also Child Protection: Balancing Diverging Interests: 

Hearing Before the Senate Comm. on Labor and Human Resources and the Subcomm. on Children 

and Families, 104th Cong. (1995) (statement of father wrongly convicted of raping daughter, based 

primarily on daughter’s testimony coerced by therapist). Consequently, allowing child-rape to be 

punished by death increases the likelihood of wrongful executions. 

Louisiana's death row is currently the twelfth largest in the country, with eighty-five 

inmates immured there. See BUREAU OF JUSTICE STATISTICS, CAPITAL PUNISHMENT 1 (2004), 

http:/Fwww.ojp.usdoj gov/bjs/publpdf/cp04.pdf. Since 1976, Louisiana has executed twenty-seven 

people, ranking it tenth among the states that authorize imposing the death penalty. Id. at 9. But 

Louisiana ranks third (behind only Florida and Illinois) in the mumber of exonerations during that 

same period, with eight. Death Penalty Information Center, State by State Information: Louisiana, 

hitp://www.deathpenaltyinfo.org/ state/ (last visited Mar. 6, 2006). That is, for every four 

executions in Louisiana there has been at least one wrongfully convicted inmate on death row. 

Given its population, per capita, Louisiana leads the nation in wrongfisl convictions. Because of the 

high level of wrongful convictions in rape cases, and the inability i" rely fully on a child-vietim’s 

testimony, it is not appropriate that capital punishment be permitted for child-rape. 

Based upon all of the above, and as is reflected by the nationwide consensus against 

allowing the death penalty for child-rape, no legitimate purpose is served by La. R.S. 14:42(A)(4). 

Thus, the statute fails all three prongs of the Coker analysis, any one of which requires that the 

statute be declared unconstitutional. | 

E. The Louisiana Excessive Punishment Clause provides greater protection than 

the Eighth Amendment and independently requires that the death penalty for 

child-rape be held unconstitutional. 

The failure to pass even one prong of the Coker analysis tneans that Kermedy's death 

penalty must be vacated under the Bighth Amendment, There is, however, an even more basic 
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reason that the sentence must be vacated — it violates Article I, § 20 of the Louisiana Constitution. 

Article I, § 20 sets forth Louisiana’s Excessive Punishment Clause, which is similar to the 

Cruel and Unusnal Punishment Clanse of the Eighth Amendment. But while similar, Article I, § 20 

actually provides broader protection than does its federal counterpart. This was presaged in Guidry 

1. Roberts, 335 So. 2d 438, 448 (La. 1976), where this Court explained that "the individual rights 

‘ouaranteed by our state constitution's declaration of individual rights (Article I) represent more 

specific protections of the individual against governmental power than those found in the federal 

constitution’s Bill of Rights, and they present broader protection of the individual." Then, in Stat
e v. 

Perry, 610 So. 2d 746 (La. 1992), this Court held that this is specifically true in comparing Article I, 

§ 20 to the Eighth Amendment. There the Court confronted another death penalty issue — whether 

the State could execute a prisoner who was insane, but who was susceptible of understanding the 

Tink between his crime and punishment by taking anti-psychotic drugs. The trial court had ruled 

that the state could carry out the death sentence by forcing the prisoner to take the drugs, thereby 

rendering him competent for execution. This Court yoweried the order, finding that this practice 

violated Article I, § 20. fd. 

This Court recognized that the issue before it raised both federal and Louisiana 

constitutional issues but found that the case should be decided on the basis of Article I § 20. The 

Court explained, "Both the United States Supreme Court and this Court adhere to the rule that the 

Court will not pass upon a federal constitutional question, although properly presented by the 

record, if there is also present some other ground upon which the case may be disposed.” Id. at 750 

(cites omitted). The Court found that such an approach is also rooted in the basic concept of 

federalism, explaining that the "very nature of our federal system and the vast differences between 

the federal and state constitutions and courts indicate that state law should be applied first." Id. at 

751 (citations omitted). Thus, the Perry court concluded that, if possible, the case should be decided 

under Article I, § 20." 

The Court did not stop there, however. It went on to hold that Article I, § 20 provides 

broader protection than the Eighth Amendment, The Court explained, "The framers of our state 

constitution clearly intended for this guarantee to go beyond the scope of the Eighth Amendment
 in 

2 This approach bas been consistently followed since Perry. See, e.g. City of Baton Rouge v. Ross, 94-0695 at
 16 (La. 

4/28/95), 654 So. 20 1311 1.13 (Calogero, C.J. concurring); Copeland v. Slidell Memorial Hospital, 94-2011 2t 17 (La. 
6/30/95); 657 So. 2d 1292, 1303 (Dennis, I, concurring); Stare v. Hattaway, 621 So. 

24 796, 800 (La. 1993). 
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some respects and to provide at least the same level of protection as the Bill of Rights and the 

Fourteenth Amendment and all others.” Id. at 750 (cites omitted). Accordingly, Perry ho
lds that 

Article I, § 20 provides greater protection, and that if the case can be decided under Article I
, § 20, 

then it must be." | 

Tt would be incorrect to go from here to saying that the analysis under Article I, § 201s 

radically different from the Bighth Amendment. But it does differ in two key respects. First, unlike 

the Eighth Amendment, Article I, § 20, by its own terms, prohibits “excessive” punishments,
 

thereby making explicit a requirement of proportionality that is only implicit in the Eighth 

Amendment. Ag shown above, to impose a death penalty upon a person who has not himself
 taken 

a Tifa does not satisfy this requirement. Second, unlike the Eighth Amendment, Article, § 20 1s 

written in the disjunctive; according to its plain language, a punishment does not pass muster if it is 

either cruel or unusual, not merely cruel ard unusual" The death penalty for child-rape is nothing 

if not 1musual; the death penalty has not been imposed for such a crime in the United States for over 

thirty years.'* Accordingly, the death penalty for child-rape does not satisfy Article I, § 20. 

This should come as no surprise. When the death penalty does not pass muster under the 

Eighth Amendment, it cannot possibly pass muster under Article 1, § 20, which this Court has held 

to “go beyond” the Eighth Amendment. Perry, 610 So. 2d at 750. And if a case can be decided 

under Article 1, § 20, which is as true here as it was in Perry, then it must be. Id. at 751. Finally, 

while, as shown above, a decision allowing the death sentence for child-rape would almost certainly 

be reviewed by the United States Supreme Court, it is equally clear that a decision to vacate the 

death sentence on state, as opposed to federal, grounds would not be. See id. (“Because this court is 

the final arbiter of the meaning of the state constitution and laws, our disposition of a case on state 

grounds usually will terminate the litigation without the necessity of federal Ieview.”) 

II. Reversal is also required because there was no required finding of aggravating factors. 

As the above argument demonstrates, the death penalty for child-rape is unconstitutional. 

But assuming for the sake of argument that some death penalty statute may pass constitutional 

3 Scholarly articles have cmbraced the approach set forth in Perry and other cases. Set, &.2., Donald C. Massey and 

Martin A. Stern, Punitive Damages and the Louisiana Constitution: Don’t Leave Home Without
 It, 56 La. L. Rev, 743 

(1996); Richard P. Bullock, Comment, The Declaration of. Rights of the Louisiana Constitut
ion of 1974: The Louisiana 

Supreme Court and Civil Liberties, 51 La. L. Rev. 788, 790 (1991.) 

1 Seen, supra. 

The Florida Supreme Court analyzed its own disjunctive “crcl or unusual” clause to 
find that one death sentence 

imposed every twenty years on a juvenile was sufficiently unusual to find the punishment 
unconstitutional. See 

Brennan v. State, 754 So. 2d 1 (Fla, 1999). 
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muster, the Louisiana version does not because it fails to provide any guidance to the jury as to how 

to differentiate which child-rapes should result in the death penalty and which should not. For this 

separate and independent reason, the death sentence in this case should be vacated. 

A Louisiana’s death penalty for child-rape is unconstitutional because it does not 
ensure that it will not be imposed arbitrarily or capriciously. 

Louisiana’s procedure for determining when child-rape should result in a death sentence 

offers no guidance to the jury in making this decision. This is because the existing sentencing 

statute, set forth in La. C.Cr.P. art. 905.4, is designed solely for the crime of murder; it provides no 

basis by which juries can determine which child-rapists deserve the death penalty and which do not. 

In Coker, six members of the Court held, without reservation, that the death penaltyisa 

| constitutionally disproportionate punishment for raping an adult — As the Court observed, 

the penalty is excessive regardisss of whether there are additional factors aggravating the rape. Id, 

433 Us. at 598-99; 97 8. Ct. at 2869-70. “It is difficult to accept the notion, and we do not, that the 

1apist, with or without aggravating circumstances, should be punished more heavily than the 

deliberate killer as long as the rapist does not himself take the life of his victim.” Id. at 600, 97 S. 

®. Ct. at 2870. Accordingly, if the death penalty may conceivably bea permissible punishment for 

child-rape, it cannot be becanse child-rape is an “aggravated” form of rape. Rather, it must be 

becanse child-rape is a different species of crime from the rape of an adult woman. 

Thus, to come within constitutional limitations, the procedures 2 jury employs to determine 

whether the death penalty is appropriate must chanel the jury’s discretion in a way that prevents 

imposing the death penalty arbitrarily or capriciously. See, e.g., Gregg (Georgia’s procedure for 

capital jury sentencing appropriately channeled jury’s discretion in deciding whether death sentence 

should be imposed); Furman (striking death penalty statutes on ground that lack of procedural 

safeguards failed to ensure that capital punishment was not applied in arbitrary and capricious 

fashion). As the Supreme Court has held in the context of applying the death penalty in murder 

cases, a capital sentencing scheme “mst genuinely narrow the class of persons eligible for the 

death penalty and must reasonably justify the imposition of a more severe sentence on the defendant 

compared to others found guilty of murder.” Zant v. Stephens, 462 U.S, 862, 877, 103 5. Ct. 2733, 

6 This view was endorsed by the plurality (White, Stewart, Blackmun and Stevens, 11.) and Justices Brennan amd 

Sn Marshall in their concurring opinions. Justice Powell wrote separately to note his.view that the death penalty is 

L P, ordinarily a disproportionate punishroent for the rape of an adult woman. See id. at 601-04, 97 S. Ct. at 2870-72 

(Powell, J., concurring in part and dissenting in part). 
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2742, 77 L. BEd. 2d 235 (1983). The same is true for child-rape. 

Louisiana’s capital sentencing procedures fail to “genuinely narrow” the class of child- 

rapists eligible for the death penalty. This is true because Article 905.4 aggravating circumstances 

are intended to guide the jury's discretion in deciding which offenders, found guilty of intentionally 

Filling, deserve the death penalty. The statute under which Kennedy was convicted, however, has 

nothing to do with killing—intentionally or otherwise, Jiggering a statute devised for murder to try 

to make it fit Tape is no more than smashing the proverbial square peg into the round hole." 

To date, this Court has not addressed this issue. See Wilson, 96-1392 at 15, 685 So. 2d at 

1071 (decision limited to constitutionality of La. R.S. 14:42 and not to sufficiency of aggravating 

circumstances in La. C.Cr.P. art. 905.4). Indeed, Justice Victory, concuming in Wilson, said “T write 

separately to express my view that the Legislature should immediately amend Axticles 905 et seq. of 

the Code of Criminal Procedure (especially article 905.2) to clarify ihe sentencing procedure for an 

aggravated rape case in which the death sentence may be imposed.” Id., 96-1392 at 15, 685 So. 2d 

| at 1074 (Victory, I., concurring). Here, the sentencing statute fails to guide the jury’s discretion in 

determining whether to impose the death penalty. Thus, oven if the death penalty for child-rape is 

not held unconstitutional per se, the Louisiana statutory scheme fails to provide the jury the required 

. guidance as to when to impose the ultimate punishment, and Kennedys death sentence, irnposed 

under this flawed scheme, must therefore be vacated. | 

B. This case proves the absence of any meaningful aggravating factors. 

In the penalty phase of Kennedy’s trial, the jury found two aggravating circumstances: (1) 

that the offense occurred dwing the commission of an aggravated or forcible rape; and (2) that the 

victim was a child under twelve years of age. These circumstances did nothing to guide the jury’s 

discretion in determining that the death penalty was the appropriate punishment for Kennedy. 

: “Part of a State’s responsibility [for constitutionally tailoring its death penalty statutes] is to 

define the crimes for which death may be the sentence in a way that obviates ‘standardless 

[sentencing] discretion.” Godfrey v. Georgia, 446 U.S. 420, 428, 100 S. Ct. 1759, 1764, 64 L. Ed 

2d 398 (1980). Thus, “[ilf the sentencer fairly could conclude that an aggravating circumstance 

applies to every defendant eligible for the death penalty, the circumstance is constitutionally 

7 Tn Lowenfield v. Phelps, 484 U.S. 231, 244, 108 8. Ct. 546, 554,98 L. Ed. 2d 568 (1988), the Supreme Court found 

that this statute accomplished the required natrowing of which murderers should be executed by limiting the death 

penalty to first-degree murderers, In contrast, the statute dees not accomplish this narrowing relstive to child-rapists 

because while it limits the death penalty to aggravated rapes, every child-rape is, by definition, “aggravated.” 
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infirm.” Adrave v. Creech, 507 U.S. 463,474,113 8. Ct 1534, 1542, 123 L. Bd 2d 188 (1993). That 

is precisely what happened here: The aggravating circumstances the jury found apply to every 

defendant eligible for the death penalty under La. R.S. 14:42. 

Even assuming arguendo that the death penalty for child-rape is constitutional, the 

sentencing procedure nonetheless must afford jurors standards by which to determine that the child 

rapist in the case before them deserves the death penalty. As the Court recognized in Arave, 

aggravating circumstances that apply to every child-rape case fail to accomplish this task. 

The Article 905.4(A)(1) circumstance, i.e., that the crime of aggravated rape occurred during 

the commission of an aggravated rape—to the extent that it can even be Interpreted in a manner that 

makes sense—applies to everyone who has been found guilty under La. R.S. 14:42(A)(4) of the 

aggravated rape of a child under twelve. This circumstance does nothing to narrow the class of 

child rapists on whom the death penalty may legitimately be imposed. Likewise, the Article 

905.4(A)(10) circurustance, that the victim was under the age of twelve, does nothing to narrow the 

class of rapists of children under the age of twelve on whom the death penalty may be imposed. If 

the victim were not under twelve, the crime would not fall under La. R.S. 14:42(D)(2)(=) in the first 

place. 

Because the jury’s finding of aggravating circumstances fails to reflect any rational basis on 

which the sentence here may be imposed, Kennedy's death sentence was imposed arbitrarily and 

capriciously. It is “cruel and unusnal in the same way that being struck by lightning is cruel and 

musual.” Furman, 408 U.S, at 309-10, 92 8, Ct. at 2762 (Stewart, J., concurring). For, of all the 

people convicted of child-rape, Kennedy “is the capticiously selected [individual] upon whom the 

sentence of death has in fact been imposed.” Jd. 

As this Court will recall, it was the arbitrariness by which defendants had been selected for 

execution, and by which executions were carried out, that convinced the Supreme Court to strike 

death-penalty statutes nationwide in Furman. Given the flawed nature of the statutory aggravating 

circumstances under which the jury sentenced Kennedy, his death sentence was similatly imposed. 

On this separate and independent basis, it must be vacated. 

Conclusion 

The death penalty for child-rape does not satisfy any of the three prongs required for a 

punishment to pass muster under the Eighth Amendment. As to the third prong, this Court in 

17



05/22/06 16:44 FAX 504 5660210 ADAMS & REESE . go25/026 

Wilson has already correctly noted that it is not accepted by contemporary society, declining to 

invalidate the statute based only on the prediction that this would change as other states follow 

Louisiana in permitting the death penalty for child-rape. But a decade has proven this incorrect, 

* with Louisiana being just as isolated now in allowing such a punishment as it was ten years ago. As 

to the second prong, the Supreme Cowst explained in Coker that the death penalty is proportionate to 

homicide, but disproportionate to a non-homicide crime such as rape. Finally, as to the first prong, 

the death penalty for child-rape serves no legitimate purpose, considering that it does not advance 

the goal of deterrence, creates an incentive for the criminal to kill his victim, increases the hardship 

on the victim, and increases the likelihood that innocent defendants will be executed. 

Furthermore, the statute not only fails the Eighth Amendment analysis, but also that of the 

Louisiana Constitution’s Article I, § 20. This Court has noted in the same setting, a challenge to a 

death sentence, that this clanse provides even greater protection than does the Eighth Amendment, 

and that if the case can be decided under Article 1, § 20, it must be. 

Alternatively, even if some statute permitting the death sentence for child-rape could he 

constitutional, the particular statutory scheme at issue here is not. This is true because it provides 

no guidance to the jury in determining which child-rapes should result in the death sentence and 

which should not. On the contrary, it provides “aggravating” factors that are not aggravating at al]; 

they are present, by definition, in every child-rape. 

Whether it is because the death sentence for child-rape is unconstitutional, or because the 

particular statutory scheme at issue here is unconstitutional, the death sentence imposed in this case 

should be vacated. Accordingly, if the underlying conviction is not reversed or this case remanded 

for other errors in the penalty phase to be corrected, then, for the reasons set forth herein, 

Defendant-Appellant Patrick Kennedy prays that hus death sentence be vacat 
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