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ANNEX 

Views of the Human Rights Committee under article 5, 
paragraph 4, of the Optional Protocol to the 

Internalional Covenant on Civil and Political rights 

Seventy-eighth session 

concerning 

Comnuankatlou No. 829/1998*"" 

Submitted by: 

Alleged victim: 

State party: 

Date of conununication: 

Roger Judge (represented by counsel, 
Mr. Eric Sulton) 

The author 

Canada 

7 August 1998 (initial submission) 

The Human Rights Committee. established under article 28 of the International 
Covenant on Civil and Political Rights, 

Meeting 011 5 August 2002, 

Having concludo:,d its consideration of conununicatfon No. 829/1998, submitted to the 
Human Rjghts Committee on behalf of Mr. Roger- Judge under the Optional Protocol to the 
Inte1national Covenant on Civil and Political Rights, 

Having taken into account all written information made available to it by the author of 
the:: communication, and the Sla.tti party, 

Adopts the following: 

Views under article S, paragraph 4, of the Optional Protocol 

1. The author of the communication. dated 7 August 1998, is Mi:-. Roger Judge, a <.:itizen of 
the United States of America, at the time of the submission detained at Ste~Anne-des-Plaines, 
Quebec, Canada, and deported to the United S1ates on the day of submission, i.e. 7 August 

•• The following members of the Committee participated in the examiTJation of the i:m~sent communication: 
Mr. Ahctelfattah Amor. Mr. Prafull:icbi:mdra Natwulal Bhagwati, Mr. Alfredo Castillero Hoyos, Mr. Frauco 
Dep~squale, Mr. Maurice Glele Ahanh•=.o, Mr. Walter Kalin, Mt. AllJlled ·rawfik Khalil. Mr. Rajsoomer 
Lallah, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. Martin Schein.in, M.-. Hipolito Solari Yrigoyen and M1·. 
Roni.an Wieo1sze.wski. 

Puuw,nt to rule 8:'i of the Corrunitte~•s ni!es of procedure, Ms. Ruth Wedgwood did not panicipate in 
adoption of the views. 
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1998. He claims to be a victim. of violations by C1:1nada of articles 6, 7, 10 and 14 of the 
International Covenant on Civil and Political Rights. He ii. represented by 1.;ouusel. 

Facts as submitted by the author 

2.1 On 15 April 1987. the author was convicted on two counts of first-degree murder and 
possession of an instrument of crime, by the Court of Common Pleas of Philadelphia, 
Pennsylvania. On 12 June 1987, he was sentenced to death, by elt::ctric chair. He escaped 
from prison on 14 Jw1e 1987 and fled to Canada. 1 

2.2 On 13 July 1988. the author was convicted of two robberies conunitted in Vancouver, 
Canada. On 8 August 1988, he was sentenced to 10 years' i.m.prisonment. The author 
appealed his convictions, but on l March 1991, his appeal was dismissed. 

2.3 On 15 June 1993, the author was ordered deported from Canada. The order was 
conditional as he had announced his intention to claim refugee status. On 8 June 1994, he 
withdrevv his claim for refugee status, at which point the deportation order becam.e effective. 

2.4 On 26 January 1995, on recommendation of the Correctional Services of Canada, his case 
was reviewed by the National Parole Board which ordered him detained until expiry of hi.s 
sentence, i.e. 8 August 1998. 2 

2.5 On 10 November 1997, the author wrote to the Minister of Citizenship and Immigration 
requesting ministerial intervention with a view to staying the deportation order ag-.unst him, 
until such time as a request for cmtradition from the United States authorities might be sought 
and received in his case. If removed under the Ex:tr.adition Treaty, Canada could have asked 
for assurances from the United States that he not be executed. In a letter, dated 1 8 February 
1998, the Minister Tefused his rcquest. 3 

l TI1e author stntes that the mode of execution was subsequently changed to execution by lethal injection. 
2 As 1 .. rer explained by rite State party, pursttant to the Corrections and Conditional Release Act, a prisonet· in 
Canada is eutitled to be released after hnving ~erved two third:i of h,s :,entcnc<> (i.e. tlte statutory release date). 
However, the Con·ectional Services of Canada reviews each case. through the National Pnrole Board, 10 

dclcnninc wbellu:r, ·ir released on the statutory release date, there = ,·easonable grounds to believe that the 
relea~ed prjsoner would corrunit 11n offincc cawing death or serious harm. Correctional Services of Cnnada did 
so tind with respect to the author. 
3 As later explllined by the State party and evidenced in the documcncntion provided, the Minister informed the 
autbo,· that there was no provision under sections 49 ;ind 50 of the .lnunigration Act to defer 1·en~ovol pending 
receipt of al\ extrndHion request 01· order. However, in the ~v=t that u11 e"1Tadltfon reque5t was received by the 
Minister of Justice, the ,·e111oval orc..ler would be deferred puauant to paragraph 50( l )(n) of the I1unugration Act. 
Au extradition req\1est wa.s never received. 
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2.6 The author applied to the Federal Court of Canada for leave to commence an application 
for jL~di<.:ial review of the Minister's refusal. In this application, the awhor requested a stay of 
the impleinentation of the deportation order until such time ns he would be:, surrendered for 
extradition, and a declaration that his detention in Canada and deportation to the United 
States violated his rights under the Canadian Charter. The author's application for leave was 
denied on 23 June 1998. No reasons were provided and no appeal is possible from the refusal 
Lo grant leave. 

2. 7 The author then petitioned the Superior Court of Quebec, whose jurisdiction is concurrent 
with that of the Federal Court of Canada, for relief identical to that sought before the Federal 
Court. On 6 Augl.l.5t 1998, the Superior Court declinedjurisdiction given that proceedings had 
already been undertaken in the Fcd=al Court, albeit unsuccessfully. 

2.8 The author contends that, although the ruling of the Superior Court of Quebec could be 
appealed to the Court of Appeal, it cannot be considered an effective remedy, as the is~ue 
would be limited to the jurisdiction of the court rather than the merits of the case. 

The complaint 

3. 1 The autho1· clai1rn, th.at Cana.da imposed mental suffering upon him that amolUlts to cruel, 
inhum::u, and degrading treabnent or punislunent, having detained him f"or ten yean, while the 
certainty of capital punishment was hanging over his head at the conclusion of hie, sentence, 
and th.is constitutes a breach of article 7 of the Covenant. He argues that he suffered from the 
"deach row phenomenon", during his detention iu Canada. This is explained as a state of 
meotal or psychological angui1:1h, l:I.Ild, according to him, it matters little that he would not be 
executed on Canadian soil. Tho author claims that the State party had no valid sentencing 
objective since he was sentenced to death in any event, even though in another State party, 
and therefore only served to prolong the agony of his confinement while he awaited 
depor1.a.tion a.nd execution. It is also submitted that in this respect, tlle author was not treated 
with humanity and respect for the inherent dignity of the human person, in violation of article 
10 of the Covenant. 

3.2 The author claims that "by detaining [him] for ten years de11pi.te the fact that he faced 
ce11ain execution at the end of bis sentence, and proposi11g now to remove him to the United 
States. Canada has violated [his) right to life, in violation of article 6 of the Covenant." 

3.3 The author ulso claims that, because of his status as a .f:\tgitive he is denied a full appeal in 
the United States, under Pennsylvanian law, and thcrcfol'e by returning him to the United 
States Canada participnted in a violation of article 14, paragraph 5, of the CovcnlUlt. In this 
regard, the author states that the trial judge ms.de errors in instructing the j1.1ry, which would 
have laid the grormdwork for appeals against both his conviction and sentence. 

State party· s observatlons on admissibility 

4.1 The State party contends that the author's claims are inadmissible for failure to exhaust 
domestic remedies, failure to raise issues under the Covenant, failure to substantiate his 
claims and incompatibility with the Covenant. 
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4.2 On the issue ofnon-exha.ustion with respect to the author's detention in Canada, the Stale 
party argues firstly that the author failed to t'aise his claims before the co1npetcot courts in 
Canada at the material times. Both during his 1988 sentencing hearing and on appeal of his 
convidions of robbery the author failed to complain, as he now alleges, that a 10-year 
sentence, in light of his convictions and sentences in the United States, constituted cruel 
treatment or punishment in violation of section l 2 of the Canadian Charter of Rights and 
Freedoms. These arguments were not made until 1998, when the author's removal from 
Canada was inuninent. 

4.3 Secondly, the State party argueE: that the author failed to appeal to the Appeal Division of 
the National Parole Board o[ C::mada or to challenge before the courts both the National 
P<1rnle Board's decision not to release him before the expiration of' his full sentence and the 
annual reviews of that decision. If he had been successful with these appeal avenues, he 
might have been released prior to the expiration of his sentence. Failure to pursue such 
remedies is clearly inconsistent with the author's position that Canada violated his Covenant 
rights in detaining him in Canada rather than removing him to the United States. 

4. 4 Thirdly, the State party argues that i.f the author had wanted to be removed to the United 
States rather than continue to be detained in Canada, he could also have requested the 
Department of Citizenship and hnmigration to intet-vene before the National Parole Board for 
the purposes of arguing that he be released and removed to the United States. Furthermore, he 
could have applied to have been transferred to Pennsylvania pursuant to the Transfer of 
Offenders Treaty between Canada and the United States of America on the Execution of 
Penal Sentences. In the State party's view, the author's failure diligently to pursue such 
avenues casts doubt on. the genuineness of his assenion th.at he wanted to be removed to the 
United States, where he had been sentenced to death. 

4.5 On the issue of non-exhaustion with respect to the author's request .for a stay of' the 
deportation order to the United States, the State party submits that the author failed to appeal 
the ruling of the Superior Court of Quebec to the Court of Appeal. Contrary to the author's 
view, that this remedy would not be useful as it would be limited to the jurisdiction of the 
court rathei: than the merits of the case, the State party argues that the author's petition was 
dismissed for both procedural and substantive reasons, and, therefore, the Court of Appeal 
could have i:-eviewed the judgen1cnt on the merits. 

4.6 The State party contends that the author hm; failed to show that his detention and 
subsequent removal to the United States raise any issues under articles 6, 7, 10 or 14, 
paragraph 5 of the Covenant_ If the Committee is of the opinion that these articles do apply to 
the instant case, the State party argues that the author bas failed to substanliate any of tbcgc 
claims tor the purposes of admissibility. 

4. 7 With respect to the nlleged violation of articles 7 and I 0, the Slate pany argues that the 
author has not eited any authority in support. of hi6 proposition that the "J...,ath row 
phenomenon" cnu apply to a prisoner detained in an abolitionist State for crimes committed 
in that State, where that person has been previously sentenced to capital punislunent in 
another State. The authvr was sentenced lo imprisonment for robberies he committed in 
Canada and was not on death ro,v in Canada. It is submitted. therefore, that the .. dt:ath row 
phenomenon" does not apply in the circumstances and he has no claim under articles 7 and 
10. 
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4.8 On the author'$ ,:u·gument that the sentencing in Canada had no valid objective as he had 
been sentenced to death in the United States, the State party sub.mils that the sentencing 
principle of retribution, denunciation and detc:rrence require the in1po:sition of a sentence in 
Canada for crimes committed in Canada. 

4. 9 According to the State party, if fugitives in Canada facing the dealh penalty were not 
prosecuted and sentenced for crim.es in Canada, this would lead to potential abt1ses. First, it 
would create a double standard of justice. Such fugitives would be immune from prosecution 
-while individual::; not facing the death penalty would be prosecuted and sentenced, even 
t.h.ough the orim.c c:arnrnittcd in Canada was the same in both cases. Similarly, it would 
encourage lawlessness among such fugitives since in Canada they would be de facto i1nmune 
from prosecution and imprisorunent. In essence, fugitives sentenced to dellth for murder in 
the United States would be given a ·•carte blanche" to commit subsequent offences in Canada. 

4.10 If the Committee were to find that the facts of this case do rruse issues under articles 7 
and 10, the State party submits that the author has not substantiated a violation of these 
articles for the purposes of admissibility. The State party argues that the Committee has on 
many occa~ions reiterated that lengthy detention on death row does not constitute a violation 
of articles 7 nnd l O in th.c absence 0£ so1nc iurtbc::r coxnpelling circu1nstances. 4 It states that 
the facts aud circu1ns:tances of e::i.ch case need to be examined, and that in the pflst the 
Committee has had regard to the relevant pe-rsonal factors of the author, the specific 
conditions of detention on death row and whether the proposed method of execution is 
particularly abhotTent. No such circumstances apply in this case. Moreover, it states that, 
where the delay in awaiting execulion is the fault of the accused, such as where be escapes 
custody, the accused cannot be allowed to take advantage of this delay. In this case, the delay 
arises from the author's own criminal acts, his escape and the robberies he committed in 
Ca.nada. 5 

4.1 I With respect to the alleged violation of article 6, the State party states that the author ha::, 
provided no authority for his proposition that detaining an individual for crimes corn.xnitted in 
that State despite the fact that the same person has been sentenced to death in another State 
1·aises an issue under article 6. The author was sentenced in Canada for robberies he 
committed there aml is not facing the death penalty in Canada. 

4.12 The Stute party con.tends that the author has failed to substantiate his claim that his 
deportation from Canada would violate article 6. It recalls the Committee·s jurisprudence 
that "if a State party takes a decision relating to a person -within its jurisdiction and the 
n.ecessary and foresceahle consequences is that the person's rights under the Covenant will be 
violated in another jurisdiction, the State party itself may be in violation oft.he Covenant." 6 

The State party also invokes the Committee's decisiun in Reid v. Jamaica. when it decided 
tbat the requircme11t of nrticle 6 that a sentence of death may be ''imposed in accordance with 

4 The State party refers to the following c:a$CS Pmct and ,\,fo,-g,m v. Jamaica, Cornmunfcation Nos. 21 Oil 986, 
22S1l9fi7, lJmretr. and Surcl((fe v. Jamct(ca, Communtcmion Nos. :!701/988. 271//9H8. Kindler v. Cm,wln. 
Commu111c,11io11 No. 47011.9.90. Views c1dopted on 10 July I 993. Joltn.ron v. Jamc1ica. CommunicaUon No. 
5$8/1994 an,f Frmu::;:, ,,. Jamaica., Com111111,icatio1·, No. 60611994. 
:; The State pal'ty ,·.,fen to Pmu and Morgan. supra. Wallen and Baptiste (No. 2) (1994), 45 W.l.R. 4().5 at 436 
(C.A .. Tr;11itfad & Tobago). 
6 Ki11dl<?r. sup.-a. 



CCPRJC/78/D/829/1998 
Page 7 

the law" implied that the procedural guarantees prescribed in the Covenant were observed.7 

According to the State party, if the procedural guarantees of the Covenant were observed, 
there is no violation of article 6. The only due process issue raised by the author was the 
narrower appeal of conviction and sentence allowed under Pennsylvanian law. In this respect, 
the State party contends that the author has not substantiated his claim that he was deprived 
of his right to review by a higher tribunal and it refers mutatis mutandis to its submissions on 
article 14, paragraph 5, (below). 

4.13 On article l4, paragraph 5, of the Covenant, the State party presents several arguments 
to demonstrate that an issue under this article does not arise. Firstly, it contends that the 
author's complaint has its basis in the law of the United States, State of Pennsylvania and not 
in Canadian law. Therefore, the author has no primafacie claim against Canada. 

4.14 Secondly, the State party contends that the author's right to review by a higher tribunal 
should be treated under article 6 and not separately under article 14. It argues that, given that 
the Committee interprets article 6, paragraph 2, a.5 requiring the maintenance of procedural 
guarantees in the Covenant, including the right to review by the higher tribunal stipulated in 
article 141 paragraph 5, to the extent that this case raises issues under article 6. this right to 
review should be treated under article 6 only. 

4.15 Thirdly, the State party argues that the author's detention in and removal from Canada 
does not raise an issue under article 14, as his incarceration for robberies committed in 
Canada did not have any necessary and foreseeable consequence on his right to have his 
convictions and sentences reviewed in Pennsylvania It is also submitted that the author's 
removal <li<l not have any necessary and foreseeable consequence on his appeal rights since 
the author's appeal had already taken place in 1991, while he was imprisoned in Canada. 

4. I 6 Toe State party argues that, although in the United States a prisoner's rights may be 
adversely affected in the event that he escapes .from custody, the author has failed to 
substantiate his claim that his right to review by a higher tribunal was violated. It encloses the 
judgement of the Supreme Court of Pennsylvania on the author's appeal, indicating that the 
Supreme Court of Pennsylvania is statutorily mandated to review all death sentences, in 
particular the sufficiency of the evidence to sustain a conviction for first degree murder. This 
statutory review was undertaken with respect to the author's case, on 22 October 1991, at 
whicb he was legally represented. The Supreme Court affirmed both the conviction and 
sentence. On the allegation that the trial judge committed errors in instructing the jury and 
that those errors had not be reviewed by the Supreme Court, the State party submits that even 
if the judge so erred, upon a realistic view of the evidence, a properly instructed jury could 
not have come to any other conclusion than that reached by the jury in the author's trial. 

4.17 The State party further submits that two additional review recourses are available to the 
author in the Unit~d States. The first is a petition filed in the Court of Common Pleas under 
Pennsylvania's Post~Conviction Relief Act (PCRA) in which constitutional issues may be 
raised. The State party claims that the author has already filed a petition under this Act. The 
second is a petition for writ of habeas corpus filed in the District Court for the Eastern 
District or Pennsylvania. TI1is court has the power to overturn the judgements of the courts of 
the Commonwealth of Pennsylvania, if it concludes that the conviction was pronounced in 

, .. 

- .' 



7 Reid v. Jamaica. Communicaticm No. 250/!987. 7 Reid v. Jamaica. Communication No. 250/1987. 
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violation 0£ rights gua1·aoteed to criminal defendants under f'cderal law. If the author is 
unsuccessful in both of these petitions. he may appeal to the higher courts and ultimately to 
the United States Supreme Court. 

4.18 In addition, the State party submits that the author could petition the Governor of 
Pennsylvania for clemency or to have his sentence com1nuted to a less severe one. Pdor flight 
does not preclude such an application. According to the State party, in light of the recourses 
available to a prisoner on death row, only two executions were carried out in Pennsylvania 
over the past thirty years. 

4.19 Finally, with a view to admissibility of the communication w, a whole, the Star~ party 
argues that it is incompatible -with the provisions of the Covenunt, under article 3 of" th~ 
Optional Protocol, and article 5. para~aph 1 of the Covenant. It is submitted that the 
provisions of the Covenant should not be raised as a shield to criminal liability and tbe author 
should not be allowed to rely on the Covenant to support his argument that he should not 
have been prosecuted in Canada for crimes he comtnitted there. Moreover, the Covenant 
should not be used by those who through their own criminal acts have voluntarily 'Waived 
certain rights. The State party contends that the author's claims are contradictory. On the one 
hand, he claims that his removal from Canada to the United States violates articles 6 and 14, 
paragraph 5 of the Covenant, on the other, that his detention violat,:;a:s l11.ticlc:s 7 and 10. 
Canada is alleged therefore. to violate the Covenant by removing him as -well as not removing 
him. 

State party's response on the merits 

5.1. With respect to the allegation of a violation of articles 7 and 10. the State party submits 
that contrary to what is implied in the author':. submissions, the .. death row phenomenon" is 
not solely the psychological stress experienced by inmates sentenced to deall'l, but relates also 
to other conditions including, the periodic fixing of execution dates, followed by reprieves, 
physical abuse, inadequate food and isolation . 

.5.2 "\Vith respect to the author's request for a stay of his deportation until such time as Canada 
received an extradition request and a.n assurance that the death penalty would not be carried 
out, the State party ~ubmits that the United States has no obligation to seek extradition of a 
tugitive nor to give such assurances. The Government of Canada cannot be expected to wait 
for such a request or to wait for the granting of such. assu1·ances before removing :fugitives to 
the U11iled States. The danger of a fugitive going unpunished, the lack of authority to detain 
him while waiting for an extradition request and the importance of not providing a safo haven 
for those accused of or found guilty of murder, militate against the existence of such an 
obligation. Moreover, the Minister of Citizenship and Immigration has a statutory obligation 
co execute-a removal order as soon as reasonably practicable. 

5.3 On the alleged violation ot· article 6 and the author's contention that errors were 
committed during his trial in Pennsylvania., which would have provided the basis for a appeal, 
the State party states that it is not for the Committee to review the facts and evidenc~ of a trial 
unless it could be shown to have been arbitrary or a denial of justice. 8 It would be 

8 McTa~gm·1 ,,_ Jamaica. Co111mu11ication No. 749/1997. 
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inapp1·opri:ite to impose an obligation ou it to review trial proceedings, particularly given that 
they occurred in the CJnited States. 

5 .4 In relation to the allegation of a violation of article 14, paragraph 5, the State party 
submits that this article does not specify what type of review is required and refers to the 
Travaux Preparatoires of the Covenant, which it claims envisaged a broad provision that 
recognised the principle of a right to review while leaving the type of review procedure to be 
determined in accordance with their respective legal systems. 9 

5.5 The State party reiterates that the author's case was .fully reviewed by the Supre:tne Court 
of Pennsylvania. It submits th.at, although origin.nlly in Pennsylvania a de£eudant who 
escaped custody was held to have forfeited his right to a full appellate review, the Supreme 
Court of this state has recently departed from this position, holding that a fugitive should be 
allowed to exercise his posMrial rights in the same manner as he would have done had he not 
become a fugitive. This is dependent, the State party clarifies, on whether the fugitivt:: returns 
on time to file post-trial motions or an appeal. It also notes that filing deadlines are subject to 
exceptions which allow for late filing. 10 

. 

The author's comments on State party'~ resnotlSe on admissibility a11d the merits 

6. I In relation to the State party'i; arguments on 11011-ex:haustion of domestic remedies with 
respect to the author's detention in Canada, the author submits that it was not until 1993, 
almost 5 years after his robbery convictions, that he was ordered deported. He argues that he 
could have been granted early parole for the purposes of deportation to lht:: United States and 
~s such could not have known in 1988 that Canada would st::e fit to detain him for the full 10 
years o.f his sentence. Furthennore, the a.uthor could not have known in 1988 that although 
the United States was willing to seek extradition, it would not do so "as the eventual 
deportation of the author to the United Slates appea.red less problematic." 

6.2 On the question of an appeal to the National Parole Board, including appeals of" the 
annual reviews, the author submits that appeals of this nature would have been ineffective as, 
based on the evidence, the Board could only find that .. if released" the author would likely 
cause, inter alia, serious harrn to another person prior to expiry of sentence. However. as in 
rculity the author would not have been released. on completion of two-thirds of bis sentence, 
but would h.ave been turned over to the Canadian immigrd-Lion services to be deported, the 
prison authorities should not ha.ve submitted the author's case to the Parole Board for review 
in the first place. Once seized with the case, the Boa.rd could not refuse to rule on the risk of 
harm, were the author to be released. 

6.3 On the issue of the possibility of applying for transfer to the United States pursuant to the 
Transfer ot' Offenders Treaty, the author argues that the consent of both States parties is 
necesi;ary C.n· 5uch a transfer and that Canada would never have agreed considering its refusal 
to deport hi1n before: he had served his full term of imprisorunent. Further, the author argues 

9 The Stale party refers to M. Nowak, U.N. Coveniint on Civil and Polilical Rights: CCPR Commcntru·y 
(SIT<15bom·g: N.r. Bugcl. 1.'ublishc:r. 1993) al 266. 
IO The State p.'"1rty reter6 to Cummonwealth or Pcnnsylvmua v LJeem,,r. 705 A . .Jd 627 (Pa. 1997) 
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that the onus should not be on hitn to pursue legal re1nedies, all ot· which he considers would 
have been futile, to hasten his return to the jurisdiction where he was sentenced to death. 

6.4 With respect to a possible appeal of the author's request for a stay of the deportation order 
from the Superior Court of Quebec, the author submits that this decision was rendered orally 
on 6 August 1998, at approximately 20:00. The Government of Canada removed the author in 
the early hours of7 August 1998, before a11y appeal could be launched. Therefore, any appeal 
would have been moot and futile because the very subject of the proceedings was no longer 
within Canadian jurisdiction. 

6.5 The author reiterates that the judge of the Supcrio. Cowt declined juri:sdiction to stay the 
deportation because the Federal Court had refused to intervene. He argues that although the 
judge went on to analyse the case on the merits he should not have done so, having declined 
jurisdiction and that an appeal, had it not been moot, would have been limited to the question 
of whether he ought to have declined jurisdiction .and not whether he had madt: a case that his 
rights under the Canadian Charter o:fRights and Freedoms had been violated. 

6.6 The author contests the State party's argument on incompatibility and states that the 
lhcory that if the author's crimes in Canada had gone unpunished a precedent would have 
been set whereby those subject to execution in one :state could commit crimes with impunity 
in another state. is in.herently flawed, On the cont,a.ry, the author argues that if death row 
inmates knew that they would be prosecuted for crimes in Canada this would encourage them 
to commit such crimes there in order to serve a prison sentence in Canada and prolong their 
life or indeed commit mu1·de1· in Canada and stave off execution in the United States 
indefinitely. If the author had been "removed by way of extradition following apprehension 
in Canada in 1988, he would have had little in the way of arguments to put forth." 

6.7 The author contests the State party's arguments on 1he merits. He confinns that he has no 
authority for the proposition that detention in Canada f"or crim'l:Os committed in Canada can 
constitute death row confinement as there is no such recorded instance. 'Ibe author submits 
that th~ mental anguish that characterises death row confinement began with his app1·chension 
in Canada in 1988 and "will only end upon his execution in the United States.,. 

6.8 The author rejects as misinterpretation, the State party's point that the decision in Pa-att 
and Morgan 11 is authority for the proposition that a prisoner cannot complain where delay is 
due to his own fault such as on "escape from custody". He concedes that the period when he 
was at large is not coJIIputed as part of the delay but this period began from the point of 
apprehension by the. Canadian authorities. H~ f'urther submits that he was not detainc:d in 
Canada because of his escape but rather because he was prosecuted and convicted of robbery. 

6.9 On the State party's reference to the conditions of detention in the Special Handling ·unit, 
the author submits that this is the only super-maximum facility of its kind in Canada, and that 
he was subjected to "abhorrent living conditions". He also subn1its that the National Parole 
Board's decision to hold hin. for the full lO years of his sentence and the subsequent annual 
reviews rnaint:aining this decision constituted a form of reprieve, albeit temporary, froan his 
return to the United States where he was to be executed. In this regard, the author refers to the 
discussion of this issu.e in Pratt a11d Morgan (Privy Council), where Lord Griffith commented 

11 Pratt miff fl,fm·ga11 v .. lnmr,icn. S\lput. 
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on the anguish att.cnuant upon condemned prisoners who move from, in1pending execution to 
reprieve. 

6. IO The author argues that to remove him to a jurisdiction which limits his right to appeal 
violates article 14, pat"agraph 5, of the Covenant, and submits that ai;ticlc 6 of the Covenant 
should be read together with article 14, paragraph 5. On the issue of the Supreme Court of 
Pc::nnsylvania's review of"llis case, the author maintains that the Court refused to entertain any 
claims of error at trial and, therefo.-c,, reviewed the evidence and decided to uphold the 
conviction itnd sentence. Issues such as the propriety of jury instructions arc excluded from 
this type of review. 

6.11 Without wish.ing the Committee to consider the transcripts of the murder trial, the author 
also refers to alleged errors that occurred during the course of his trial that could have 
changed tht: outcome of the case. He refers to a question from the jury which sought to clarify 
the difference between 1st and 3 rd degree mmder and manslaughter. The jury's request was 
not answered, as the author·s attorney could not be located. When the attorney appeared the 
next day, the jury was n:ady to deliver a verdict without receiving an answer to the request 
for clarification. A verdict of 111 degree murder vvas then retu.ro.cd. 

6.1.2 The author submits that while a mechanism allowing limited review might be viewed as 
acceptable in ca~es in which non-capital crime..c; have been committed, be contends that this is 
wholly unacceptable where the defendant's life hangs in the balance, and when he is barred 
from having any claim of error at trial reviewed. 

6.13 On the possibility of se(:;king relief under the FCRA, the author confirms that he did 
indeed seek relief by filing such a motion after he was deported to the United States. This 
motion was dismissed on 21 July 1999, and by re.forencc to the previous case of 
Commonwealth v. Kindler, it was argued thnt the author's fugit-ive status had disqualified hiln 
from seeking such relief. The author further submits that as his application for t"eliefunder the 
PCRA was dismissed, he cannot seek federal haheas corpus relief, as PCRA relief was 
refused on the basis of the failure to respect a Slate statute. 

6.14 On the possibility of a request to the Governor of Pe1msytvania to seek comxnutation of 
his sentence to life. the author argues that the Governor is an elected politician wb.o has no 
mandate to engage in an independent, neutral review of judicio.l decisions. It is subm.ittcd that 
his/her function in this respect ·'docs not satisfy the requirements of articles 14(5) and 6 of the 
Covenant". • 

Committee ·s consideration admissibility 

7. I At it:s .7 5 1h sc:i:sion, the Committee considered the admissibility of the communication. It 
ascertained that the same n'lattcr =as not being exa.,nincd under another international 
procedure of international investigation or settlement. 

7.3 As regards the author's complaint relating to prison conditions in Canada, the Committee 
found thnl the author had not substantiated this claim, for puq.10!:ies o:fadmissibility. 

7.4 On Lhe issue of an alleged violation of articles 7 and 10 of the Covenant in connection 
with the autho1·' :s detention in Canada with the prospect of capital punistunent awaiting him in 
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the United States upon serving his tenu of imp1isonment in Canada, the Co1untittee noted that 
the author wu:s not confined to death i:ow in Canada. but serving a ten year sentence for 
robbery. Consequently, he had failed to rnise nn issue under articles 7 11nd 10 in this respect 
and this part of the c01nrnunication was found to be inadmissible under articles 2 and 3 of the 
Optional Protocol. 

7 .5 As to the alleged violation of article 6 for detai11i11g the author in Canada for crimes 
committed therein, the Committee considered that he had not substantiated, for purposes of 
admissibility, how his right to life was violated by his detention in Canada for crimes 
committed there. TI1is aspect of th.e communication was declared inacbnissible under article 2 
of' the Optional Protocol. 

7.6 The State party had argued that the author could not avail hunself of the Optional 
Protocol to complain about his deportation to the United States, as he had not appealed his 
request for a stay of the deportation order from the Superior Court of Quebec to the Court of 
Appeal and therefore had not exhausted domestic remedies. The Committee observed the 
author's response, that an appeal would have been ineffective as the Court of Appeal would 
only have dealt with the issue of jurisdiction and not with the merits of the case, and that the 
State party removed the author within hours of the Superior Court's decision, thereby 
rendering an attempt to nppeal this decision moot. The Comntittee noted that the State party 
had not contested the speed with which the author WOE: deported, after the dec.ision of the 
Superior Court and. therefore, irrespective of whether the author could have appealed his case 
on the merits, found that it would be unreasonable to expect the author to appeal such a case 
after his deportation, the: Vt:J'y act which was claimed to violate the Covenant. Accordingly, 
the Committee did 11ot accept lh~ SlaLe party's argument that this part of the communication 
was inadmissible for failure to exhaust domestic remedies. 

7. 7 As regards the author's claim under article 14, paragraph 5, of the Covenant, and that 
Canada violated article 6 by deporting him, the Committee observed that the author had the 
right under Perutsylvanian law to a full appeal agaiust his conviction and sentence. 
Furthermore, the Committee noted that, according to the documents provided by the parties. 
while the extent of the appeal was limited after the author had become a :fugitive, his 
couviction and sentence were reviewed by the Supreme Court of Pennsylvania, which has a 
statutory obligation to review all death penalty cases. According to these documents, the 
author was represented by counsel and the Court reviewed the evidence and law as well as 
the elements required to sustain a first-degree muc'der conviction and capital punislunetit. ln 
these particular circumstances, the Cornm.ittee foWld that the author had not substantiated, for 
putposes of admissibility, his claim that his right under article 14, paragraph S, was violated 
and that, therefore, his deportation from Canada entailed a violation by Canada of article 6 of 
the Covenant. 

7 .13 Notwithstanding its decision that the claim based on article 14, paragraph 5, was 
inadmissible, the Committee considered that the facts before it raised two issues umJ~r lhe 
Covenant that were admissible and should be considered on the merits: 

I. As Canada hns abolished the death penalty, did it violate the attthor'i:; .. ight to life u11uer 
miicle G. his .-ight not lo be subjected to tonure or to cruel, inhuman or dc::grnding treatment or 
pn11ishment under article 7, or his right to an effective ren1edy under article 2, piu·agraph 3. of 
the Covenant by deporting him to a State in which he was under sentence of death wilhout 
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2. The State party had conceded that the author was deported to the United States before he 
could ext:rcise his right to appeal the rejection of his application for a stay of his deportation 
hefore the Quebec Court of Appeal. As a consequence the author was not able to pu.-sue any 
further remedies that might be available. By deporting the author to a State in which he was 
under sentence or death before he could exercise all his rights to challenge that deportation, 
did the State party violate his rights under articles 6, 7 and 2 of the Covenant? 

The Committee concluded that, given the seriousness of these questions, the parties should be: 
afforded the opportunity to conunent on them before the Com.mittee ~xprcssed its Views on. 
the merits. The parties were requested to provide information on the cun-ent procedural 
situation of the author in the United States and on any prospective appeals he might be able to 
pursue. The State pa1iy was requested to supplement its submissions in relation to the above 
questions and request for information as soon as possible, but in any event within three 
months of the date of transmittal of the admissibility decision. Any statements received from 
the State party were to be communicated to the author, who would be requested to respond 
within two 111.onths. 

The State party's response on the merits pursuant to the Cmrunittce's request 

8.1 By note verbalc of 15 November 2002, the State party responded to the questions and 
request for further infonnation by the Committee. 

1. Whether Canada violated the Covenant by failing to seek assurances that the death 
genalty would not he carried out 

8.2 The State party refers to article 6, paragraph l, which declares that every human being 
has the right to life and guarantees that no one shall be arbitrarily deprived of his or her life. 
It submits that with respect to the imposition of the death penalty, article 6, paragraph 2, 
specifically pennits its application in those countries which have not abolished il, but requires 
that it he: in1poscd in a ma:i.UJ.m· that respects the conditions outlined in article 6. 

8.3 Article 6 does not explicitly refer to the situation where someone is extradited or re1noved 
to another state where that person is subject to the imposition of the death penalty. However, 
the State party notes that the Committee has held that "if a State party takes a decision 
relating to a person within its jurisdiction and the necessary and foreseeable consequence is 
that that person's rights under the Covenant will be violated in another jurisdiction, the State 
party itself may be in violation of the Covenant." 12 The Committee has thus found that 
nrticle 6. appli<::s to the situation where a State party seeks to extradite or remove an individual 
to :i state where he/she f'aces the death penalty. 

8.4 Article 6 allows States parties to extradite or remove an individual to a state where they 
face the death penally as long as the conditions respecting the imposition of the death penalty 

12 Kindler v. Ca11at!tt. supra. Ng ,,. Canaeln. Commu,iic:atio11 No. 469/Js>9i, Views a,lopred on. .J November 
1993. C<>>: ,,. C,znmia, Commrmicatio11 No. 5.'191/993. Views ado,,u:d on 3/ Oc:rober 1994, G. T. v. Ausrrulia. 
Co111m11nic:a1io11 No. 7061/996. Views adopted on 4 November /997. 
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in article 6 are met. The State party argues that the Con1mittee, in the instant case, does not 
scen"l to c.1uestion whether the imposition of the death penalty iu the United States meets the 
conditions prcsctibed in article 6. 13 Rather, the Committee asked whether Canada violated 
the Covcnlclnt by failing to seek assurances that the death penalty would not be carried oul 
against the author. 

8.5 According to the State party, article 6 and the Committee's General Comment 14 on 
article 6

14 
are silent on the issue of seeking assurances, and no legal authority supports the 

proposition chat abolitionist states must seek assurances as a matter of international law. The 
State party submits thal to subsm11e such a requfrement under article 6 would represent a 
significant departure from accepted rules of treaty interpretation, including the principle that 
a treaty should be interpreted in light of the .inte11tion of the states parties as reflected in the 
terms of the treaty. 15 

8.6 The Stnte party recalls that the Committee has considered several communications 
respecting the extraditi9n or removal of individuals from Canada to states where they face the 
death penalty. In none of these cases did the Committee raise concerns about the absence of 
seeking assurances. Furthermore, th~ State party observes that, the Committee has on 
previous occasions rejected the proposition that an abolitionist state that has ratified the 
Covenant is necessarily required to refuse extrlldition or to seek a.s.:surant;c:, that the death 
penalty would not be applied. In Kindler v. Canada, 16 the Human Rights Committee asked, 
"Did the fac.:t that Canada had abolished capital punishment ... require Canada to refuse 
ex tradition or request assurances from the United States ... that the death penally would not be 
imposed against Mr. Kindler". The State party notes the Conunittee's statement in this regard 
that it "does not find that the terms of article 6 of the Covenant necessarily require Canada to 
refuse to extradite or to seek assurances." These conunents were repeated in the 
Committee's vicw:s in Ng v. Canc,da 17 and Cox v. Canada. 18 

8.7 As to the Second Optional Protocol to the International Covenant on Civil and Political 
Rights, aiming at the abolition of the death penalty pursuant to which States parties are 
required to take all necessary measures to aholish the death penalty within their jurisdictions, 
the State party refers to the Committee's finding that for States parties to the Second Optional 
Protocol, its provisions ace considt:red as additional provisions lo the Covenant and in 

13 Accordin~ to the State party. with l'espect to the conditions under which the death penalt-,, is applied iri the 
State of Pennsylvania, the Committee found in paragraph 7. 7 oftts decision on admissibility that the author bad 
the right u11dc1· Pennsylvanian law to a full appeal against his conviction and sentence and that the conviction 
an<l sentence were reviewed by ttu: Supreme Court of Pennsylvania. The Commlttec held that the author's 
cl:lin1 has:ed on ,1:-ticle 14. parugr.:iph 5 WM: inndmioeiblu. 
14 IIRIIGEN/I/Rev6. 
1.5 The Slate pai·ty refers to Article 31 of the Vienna Convention on tho: Law of Treaties, U .N. Doc. A/Conf. 
39/27 (1969) which stntes that a "trcGty shall b .. intc1prctcd in good faith in accordance with the ordiua1·y 
1nea11i11g to be given to the tenns of the treaty in their context and in light of its object aod purpose". Article 31 
requires that the orrlinary meaning of the terms of a provision of the treaty be the primary source for interpreting 
its rnciming.. The ~-onrext of a rreaty for the purposes of interpreting its provisions includes :my st1bsequ .. nt 
ai:rel:!ment or pt·actise of states parties that confer an additional mcauit1g to the provision (art. 31, po.1· .. graphs 2 
1mdJ). 
16 Supra 
17 Supra 
18 SUJ)nL 



CCPR/C/78/D/829/1998 
Page 15 

particular a1-tide 6. 19 It submits that the instn1ment is silent on the issue of extradition or 
removal to face the death penalty, including: whether assurances are required. The State party 
expresses no view on whether this instrument can be interpreted as imposing a requirement 
that assurnnces be sought, but emphasizes that it is not currently a party to the Second 
Optional Pt·otocol. Therefore, its actions may only be scrutinized under the provisions of the 
Covenant. 

8. 8 The State party argues that al the time of the author's removal, 7 August 1998, there was 
no do1nestic legal requirement, that Canada. was required to seek assurances from the United 
States that the death penalty would not be curried out against him. While the Supreme Court 
of Canada had not ruled on this issue in the immigration context, tbey had dealt with it in 
relation to extradition, finding, in the cases of Kindler v. Canada (Minister of JusticeJ, 20 and 
Reference Re Ng Extradition. 21

, that providing the Minister with discretion as to whether to 
seek assurances that the death penalty would not be carried out and the decision to extradite 
Kindler a11d Ng without seeking asswances did not violate the Canadiai.1. Constitution. 22 

8.9 It further argues that a State party's conduct must be assessed in light of the law 
applicable at the time when the alleged treaty violation took place: at the tixne ot· the author's 
ren1uval the:;,re was no international legal requirement. requiring Canada to seek assurances 
that the death penalty would not be carried out against Roger Judge. It submits that this is 
evidenced by the Committee's interpretation of the Covenant i11Kindler, Ng and Cox (supra). 
In addilion, the United Nation's Model Treaty on Extradition 23 does not list the absence of 
assurances that the death penalty will not be carried out as a "mandatory ground for refusal" 
to extrndite an individual but it is listed as an "optional ground for refusal ... Finally, it submits 
that whtlther abolitionist states should be required to seek assurances in all cases when 
removing individuals to countries where they face the death penalty is a matter of'state policy 
but not a legal requirement under the Covenant. 

8.10 On the question of whether removing the author to a sta.te where he vvas under a 
sentence of death without seeking assurances violates article 7 of the Covenant, the State 
party submits that the Committee has held that extradition or removal to face capital 
punishment. within the parameters of article 6, paragraph 2, does not per se violate article 7. 24 

It also notes the Con1n1ittee·s fi11di11g tl1at there may be issues that arise under article 7 in 
connection with the death penalty depending on the "personal faclors regarding the author, 
the specific conditions of detention on death row, und whether the proposed method of 
execution is particularly abhon-ent". 25 

8.11 The State party argues that, in the instant case, the Committee rejected as inadmissible 
any clauns respecting the author's personal factors, conditions of detention on death row or 
the method of execution. The only issue that is raised is whether Canada's failure to seek 
assurances that the death penalty will not be applied violates the author's rights under article 
7. The State party argt1es that i.fche imposition of the death penalty within the paramelets of 

19 G. r "Au.wralia. supra 
20 [1991] 2 S.C.R. 779. 
21 ( 199 I] 2 S.C.R. 858. 
22 Ibid .. :u page R40. 
23 U.N. D,~c AtRES/45/116. adopted 14 D<:ccombcc 1990. 
24 Kindler , •. C11t1ucla, supra. 
25 Kindler v. Canada. supra. 
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article G, pan1graph Z, does not violate article 7, then the failure of a state to seek assurallces 
that the death penalty wilt not be applied cannot violate article 7. To 11.old. otherwise would 
me::m that the imposition of the death penalty within the paranieters of article 6, paragraph 2, 
by State X. would not constitute torture, cruel, inhun1an or degrading treatment uc 
punish.meat, but that a state which extradites to State X without seeking assurances that the 
death penalty would not be applied, would be found to have placed the individual at a real 
risk of torture, cmel. inhuman or degrading treatment or punislu11cnt. In the State party's 
view, this amounts to an untenable interpretation of article 7. For these reasons, the State 
party asserts that it is not in violation of article 7 for having removed Roger Judge to the 
United States without seeking assurances. 

8.12 The State party submits that article 2, paragraph 3, of the Covenant requfres States 
parties to ensure that any person whose rights Qr freedoms have been violated under the 
Covenant, have an effective remedy, that claims of righ.ts violations can be heard be.fore 
competent authorities and that any remedies be enforced. The State party relies 011 its 
submissions on articles 6 and 7 and asserts in light of those arguments. that it did not violate 
the author's rights or freedoms under the Covenant. Canada's obligations under article 2, 
paragraphs 3(a) and (c), thus do not arise in this case. 

8. 13 Furthermore, the State party submits that iuwviJuals who claim violations of their righls 
and freedon1s, can have such claitns determined by competent judicial authorities and if." &uch 
clai1ns are substantiated, be provided an effective remedy. More particularly, it argues, that 
the issue of whether it was required to seek assurances that the death penalty not be applied to 
the author could have been raised before domestic courts. 2

6 

2. Did. the_ removal of the author to a state in which he was under sentence of death 
bcfo...-e he could exercise all his rights to challenge that removal violate the author's 
rights under articles 6. 7 and 2 of the Covenant 

8.14 The State party relies, mutatis 1nutandis. on its previous submissions with respect to the 
first question posed by the Committee. In particular. its argument that article 6 and the 
Committee's relevant General Comment2 7 arc silent on the issue of whether a state is required 
to allow an individual to exercise all rights of appeal prior to removing them to a state where 
they ho.ve been sentenced to death. No legal authority has bee11 found fo...-this proposition and 
finding such a requirement under article 6 would represent a significant departure fro1n 
accepted rules of treaty interpretation. In the State party's view, articles 6, paragraph 4, and 
14, parairaph 5, provide important safeguards for the State party seeking to impose the death 
penalty

2 but do not apply to a State Party that removes or extradites an individual to a State 
where they have been sentenced to death. 

26 "T11e Stilt<: party .-eters 10 Camu:lian Charter of Rights and :r.-eedoms, s. 24( I) which, in a similar mntmer to the 
Covenant. protects individual,:' right to "'life, liberty at~d .:ecurity oC the person and the right 11nt to be deprived 
thereof except i11 accordance with the principles of fundamental justice" (s. 7) and the right "uut to be subjected 
lo uny cmel and unusual treatment or pnnislummt" (!i.12). Anyone who claims that llis or her rights or freedoms 
hnvc been infr.insc:d rnay ilpply to .a competent court to obtait\ such remedy 11s the court considers just and 
appropriate in the circumstatlccs. 
27 Suprn 
28 ln the instant case. the Committee found that the author's claim of a violation of a right lo an appeal lU1de1· 
A•·tielc 14. pnrngi-nph S. of the Covenant was not substantiated for the purposes of the admissibility of the 
com1nunic.ltion ( at pora. 7. 7). 
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8. 15 The State party explain;i that Section 48 Qf the Immigration Act 29 stipulatc:s that a 
removal order must be executed as soon as reasonably practicable subject to statutory or 
judicial slays. That is, where there are 110 stays on iti: execution. a removal order is a 
mandatory one which the Minister is legally bound to execute as s:oon as reasonably 
practicable, having little discretion in this regard. In the present case. !he State party submits 
that, none 1)f the statutory stays available under sections 49 aud 50 of the Immigration Act 
applied to the author, and his requests for a judicial stay were dismissed by the reviewing 
courts. 

8.16 The State party argues that the application for leave to commence au application for 
judicial review of the Minister's response that he -was unable to defer removal including a 
lengthy memorandum of argument was considered by the Federal Court and denied. 
Similarly, the Superior Court of Quebec considered the author's petition for the $ame relief 
dismissing it for both p-rocedural and substantive reasons. Neither court found suilicient 
reason to stay removal. If the State party were to grant stays on removal orders until all 
levels of appeal could be exhausted, it argues that this would mean that individuals, such as 
the author, who committed serious crin1es, would remain in Canada for significantly tonger 
periods, which would result in lengthy delays on removals with no guarantee that serious 
criminals, such as the author, could be held in detention throughout the appeal process. 30 

8.17 On whether there has been a violation of article 7 in this regard. the State party relies, 
mutatis mutcmdis, on its previous submissions with respect to the first question posed hy the 
Committee. In particular, if the impositio11 of the death penalty within the parameters of 
article 6, paragraph 2, does not violate article 7, then the failure or a state to allow an 
individual the possibility of exercising all judicial recourses prior to removal to the state 
imposing the death penalty cannot be a violation of article 7. The State pany argues that the 
crucial issue is whether a State party imposing the death penalty has met the standards set out 
in article 6 and other relevant. provisions of the Covenant and not whether the State party 
removing an individual to a State where he is under sentence of death has provided that 
individual with sufficient opportunity for judicial review of the decision to remove. 

8.18 With respect to at1.ide 2, paragraph 3 of the Covenant, the State party submits that it has 
not violated any of'the author's Covenant rights as he enjoyed sufficient judicial review of his 
removal order, prior to his removal to U1e United States, including review of whether the 
removal would violate his human rights. 

8.19 On the author's current situation in the United States. the State party submits that it has 
been infom1ed by the Philadelphia District Atl'omey's Office, State of Pennsylvania that the 
author is currently incarcerated in a slate penitentiary, and that no execution date has been set 
tor him. 

29 This provision bas been repealed nnd replaced by a similar provision in tl1e Immigration and Refugee 
Protection Act. 

30 The State party fu,·ther explains that under the fom1er lmn:rigrlltion Act and the 11~w lnn11igra1ion and 
Refugee Protection Act, rhc Minister could argue i11 favour of detention during the appeal process bnst,d on the 
grounds that the person was likely tu pose a danger to the public. 01· unlikely to nppear for re,noval. The reasons 
f"or detention would be r·evicwed by an independent decisio11-1nalccr. TI1e Minister however. would not be uble 
to guanintee th~ cominued detention of the person and the longer the period of detention, the more likely that tlu: 
individual would be released i11to the public. 

,;, 
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8.20 On 23 tvlay 2002, the Supreme Conrt of Pew1sylvania denied tbe author's application for 
posl conviction relief. The author has recently filed a petition for habeas corpus in the Federal 
District Comt. An adverse decision rendered by the District Court can be appealed to the 
Federal Court of Appeals for the Third Circuit. This may be followed by an appeal to the U.S. 
Supreme Court. If the author's federal appeals arc denied, an application for clemency can be 
filed with the State Governor. In addition, the State party reiterates that. according to the 
state of Pennsylvania. there have only been three persons executed since the reintroduction of 
the death penalty in 1976. 

8.21 Without prejudice to ,my of the p.eceding submissions, the State party apprises the 
Committee of domestic developments that hnve occurred since the events at issue in this 
case. On 15 February 2001. the Supreme Court of Canada held, in United States v. Burns, 31 

that the government must seek assw-ances, in all but exceptional cases, that the death penalty 
would not be applied prior to ext.-aditing an individual to a state where they face capital 
punishment. The State r,arty submits that Citizenship and Immigration Canada is consi<lt:ring 
the potential impact of this decision on immigration removals. 

The author's response on the merits pursuant to the Committee's request 

9.1 By letter of 24 Junumy 2003. the author res.ponded to the requel5t for infon-na.lion by the 
Committee and commented on the State party's submission. He submits that by relying on 
the decision in Kindler v. Canada 3 .z. in its argument that in matters of extradition or removal, 
the Covenant is not necessarily breached by an abolitionist state where assurances that the 
death pc,mllly not be carried out are not requested, the State party has misconstrued not only 
the facts of Kindler but the effect of the Committee's decision therein. 

9.2 Firstly, the author argues that Ki11dler dealt with extradition as opposed to deportation. He 
recalls the Comtnittee' s statement that there would have been a violation of the Covenant .. if 
the decision to extradite without assurances would have been taken arbitrarily or sununari.ly". 
However, since the Minister of Justice considered Mr. Kindler's arguments prio..- to ordering 
his surrender without assurances, the Committee could not find that the decision was made 
"arbitrarily or summarily". The case currently under consideration concerns deportation. 
which Jacks any legal process under which the deportee may request assurances that the death 
penalty not he carried out. 

9.3 Secondly, the author reiterutes that he petitioned the Canadian courts to declare that his 
removal by deportation would violate his rights under the Canadian Charter of Rights an.d 
Freedoms, so as to suspend his removal from Canada and "force" the United States to request 
his extradition. at which point he could have requested the Minister of Justice to seek 
assurances that the death penalty not be canied out. As the Minister of Justice has no such 
power under the deportation process, the State party was able to ex.elude the author from the 
pr(>k.ctions afforded by the extradition treaty aml no review of the appropriateness of 
requesting assurance~ -was ever carriod out. The author submits th.at the United States would 
have requested his <:Xtradition and encloses a letter, dated 3 Febntary 1994, fron1 the 
Philadelpllia District Attorney's Office, exhibited with the aulhor's proceeding:, in Ca11ada, 

31 Neun·al citation 2001 sec 7. [200 I) s.c.J No. 8. 
~2 Supr;i 
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indi co.ting thot it will in.itiate extradition proceedings if necessary. Any refusal by the Minister 
to require ns.'lur~nces could then have bee;,n revievved thrOl.l!;;h the dornestic c.;ourt system. In 
"sidestepping" the extradition process and returning the author to face the death penalty, the 
State party is said to have violated the author's rights under articles 6, 7, and 2 (3) of the 
Cov-,nant, as unlike Kindler, it did not consider the merits of assurances. 

9.4 As to whether the Stale party violated his rights by deporting him before he could 
exen;ise all his rights to challenge his deportation, the author submits that the State party's 
inte1pretation of its obligations a,·e too n:strictive and that dt:ath penalty cases require special 
consideration. By removing him within hours after the Superior Court of Quebec·s decision 
(handed down late evening), it is argued that tb.e State party ensured that the civil rights 
issues raised by the author could not benefit from llllY appellate review. 

9. 5 The aLtthor argues that this restrictive approach is contrary to the wording of the General 
Comment on article 2 which States " ... The Comniittee consi<lers it necessary to draw the 
attention of State parties to the fact that the obligation under the Covenant is not confined to 
the respect of human rights, but that State parties have also undertaken to ensure the 
enjoyment of these rights to all individuals under their jurisdiction." By deporting the author 
to ensure that he could not avail hiinself of his right of appeal, not only did the State party 
violate article 2. paragraph 3, of the Covena11t, but the spirit of this general cornm.ent. 

9.6 The author submits that the Minister has some discretion. under section 48 of the 
Immigration Act and is uot under an obligation to remove him "immediately". Also, domestic 
jurisprudence recognises that the Minister has a duty to exercise this discretion on a case-b 13-case basis. He refers to the case or Wang v. The Minister of Citizenship & lmmigration 3

, 

where it wo.s held that "the disct·etion to be exercised is whether or not to defer to another 
process which may render the removal order ineffective or unenforceable, the object of that 
process being t.o detern1im, whether removal of' that person would expo:;c hi111 lo a risk. of 
death or other extreme sanction". According to this princ.iple, the author believes that he 
should not have been deported until he had had an opportunity to avail himself' of appellate 
review. It is submitted that had his right to appeal not been curtailed by bis deportation. his 
case would still have been in the Canadian judicial system when the Supreme Court of 
Canadu detennincd, in United States of America v. Burns 34

, that except in exceptional cases, 
assunm.cc::s must be requested in all cases in which the death penalty could otherwise be 
imposed., and he would have benefited from it. 

9. 7 On the State party's argument. (paragraph 8. l3) that "the issue of whether Canada was 
required to seek assurances that the death penalty not be applied to Roger J\ldge could have 
been ro.ised before domestic courts", the author submits that the State party misconstrued his 
legal position. TI1e author's proceedings in Canada were intended to result in a slay of his 
deportation, so as to compel the United States to seek: extradition, and only at this point could 
the issue of c1s:su1·ances have been raised. 

9.8 On the author•s current legal position, it is contested that no ex,::cution date has been set. 
It is submitted that a Death Warrant was signed by th~ Governor on 22 October 2002, ond his 

33 [200 I) FCT l 48 (March 6. 200 I). 
34.Suprn 
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execution scheduled for LO December 2002. However, his execution has since bee11 stayed, 
penciin.g habc.~s corpus proceedings before the .l:"ederal District Court. 

Issues and proceedings before the Com111ittei:: 

10. l The Human Rights Committee has examined the communication in light of all the 
infonnation made available to it by the parties, as provided for in article 5, paragraph 1, ofthe 
Optional Protocol. 

Question 1. As Canada has abolished the death penalty, did it violate the author"s right to life 
under article 6, his riaht not to be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment under article 7, or his right to an effective remedy under article 2, 
paragraph 3, of the Covenant by deporting him to a State in which he was under sentence of 
death without ensuring that that sentence would not be carried out? 

10.2 In conside.-ing Canada'!l ohligations, as a State party which has abolished the death 
penalty, in removing persons to another country where they are under sentence of death. the 
Committee recalls its previous jurisprudence in Kindler v. Canada., ~s tl1at it docs not consider 
that the deportation of a person from a country which has abolished the death peualty to a 
country where he/she is under sentence of death runounts per se to a violation of article 6 of 
the Covenant. T11e Committee's rationale in this decision was based on an interpretation of 
the Covenant which read article 6, paragraph l, together with article 6, paragraph 2, which 
does not p1·ohibi.t tho imposition of the death penalty for the most serious crimes. It 
considered tha.t as Canada itself had not imposed the death penalty but had extradited. the 
author to the United States to face capital punisb.tnent, a state which had not c.boliishcd the 
death penalty, the extradition itself would not amount to a violation by Canada unless there 
was a real risk that the author's rights under the Covenant would be violated in the United 
States. On the issue of assurances, the Committee found that tho terms of article 6 did not 
necessarily·rcquire Canada to refuse to extradite or to seek assurances but that such a request 
should at least bi:: considered by the removing state. 

10.3 While i:ecognizing that the Committee should ensui-e both consistency and coherence of 
its jurisprudem:e, it notes that there may be exceptional si.tuntion3 in which a review of the 
scope of application of the rights protected in the Covenant is required, such as where an 
alleged violation involves that most fundamental of rights - the right to life - and in pa1-ticular 
if there have been notable factual and legal developments and changes in international 
opinion in respect of the issue raised. The Committee is mindful of the fact that the 
abovemcmtioned jurisprudence was established some 10 years ago, and that since that ti.me 
there has been a broadening intenrntional consensus in favour of abolition of the death 
pennlty, ::ind in states ·which have retained the <lottth penalty, a broadening consensus not to 
can-y it out. Signific~ntly, the Committee notes that since Kindler the State party itself has 
recognized the need to amend its own domestic law to secure the protection of U1osc 
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exu·.aditcd from Canada under .sentenc;e o.Jf death in the receiving state, in the case of United 
States v. Burns. There, the Supreme Court of Canada held that the gavermnent illl!.a..Seek 
assurances, in all but exceptional cases, that the death penalty will not be applied prior to 
extraditing an individual to a state where he/she faces capital punishment. It is pertinent to 
note that under the tenns of this judgment, "Other abolitionist countries do not, in general, 
extradite without assurances." 36 The Committee cousiden; that the Covenant shmild be 
interpreted as a living instrument and the rights protected under it should be applied in 
context and in the light of pl'-esent-day conditions. 

10.4 ln reviewing it:, application of article 6, the Conunittec notes that, as required by the 
Vienna Convention on the Lavv ofTreatic$, a treaty should be interpreted in good faith and in 
accordance with the ordinary meaning to be given to the terms of the treaty in their cont~xt 
and in the light of its object and purpose. Paragraph 1 of article 6, which states th:it "Every 
human being has the inherent right to life ... ", is a general rule: its purpose is to protect life. 
States parties that have abolished the death penalty have an obligation under this paragrdph to 
so protect in all circumstances. Paragraphs 2 to 6 of article 6 are evidently included to nvoid a 
reading of the first paragraph of article 6, according to which that paragraph could be 
understood as abolishing the death penalty as such. TI1is construction of the article is 
reinforced by the opcnil1!:J; words of paragraph 2 ("111 countries which have not abolished the 
de:.ith penalty ... ") and by paragraph 6 ("Nothing in this m1:iclc 5hall be invokcJ to delay or to 
prevent the abolition of capital punishment by any Stnte P:arty to the present Covenant ... ). 111. · 
effect, paragraphs 2 to 6 have the dual function of creating an exception to the right to life in 
respect of the death penalty and laying down limits on the scope of that exception. Only the 
death penalty pronounced when certain elements are present can benefit from the exception. 
Among these limitations are that found in the opening words of paragraph 2, namely, that 
only States parties that "have not abolished the death penalty" can avail themselves of the 
exceptions created in paragntphs 2 to o. For countries that have abolished the death penalty, 
there is an obligation uot to expose a person to the real risk of its application. Th.us, they 1nay 
not remove, either by deportation or extradition, individuals from thei .. jurisdiction if it may 
be reasonably anticipated that they will bt: sentenced to death, without ensuring that the death 
sentence would not be carried out. 

10.5 The Committee acknowledges that by interpreting paragraphs l and 2 of article 6 in this 
way, abolitionist and retentionist States parties are treated differently. But it considers that 
this is an inevitable consequence of the wording of the provision itself, which, as becomes 
clear from the Travaux Preparatoires, sought to appease: ve1y divergent views on the issue of 
the death penalty, in an e:tlort at compromise among the drafters of the provision. The 
Cornmittee notes that it was expressed in the Travaux that, on the one hand, one of the main 
principles of the Covenant should be abolition, but on the other, it was pointed out that capital 
punishment existed in certain countries and that abolition would create difficulties for such 
countries. The death penalty was seen by mlllly delegates an.d bodies participating in the 
drafting process as an "anomaly" or a "necessary evil". It would appear logical. therefore, to 
interpl:"et the rule in article 6, paragraph 1, in a wide sense, when:a~ pal"agraph 2, which 
addret.ses the death penalty. should be intciprctc::d narrowly. 

I 0.6 For these reasons, the Committee considers that c~mada, as a State party which has 
abolished the death penalty, irrespective of whether it has not yet 1·atified the Second Optional 

36 Supra 
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Protocol ro the Covena11t Aiming at the Abolition or the Death Penalty, violated the author's 
right to life under artick 6, paragraph I, by deporting him. to the United States, where l1e is 
under sentence of death. without ensuring that the death penalty would not be carried out. 
The Cotn1nittee recognizes that Canada did not itself irnpos~ the death penalty on the author. 
But by deporting him to a country where he vvas under sentence of death, Canada established 
the c1ucial link in the causal chain that would make possible the execution of the author. 

10.7 As to tlte State party's claim that its conduct must be assessed in the light of the law 
applicable at the time when the alleged treaty violation took place, the Committee considers 
that the pa·otecdon of bu111au rights evolves and that tbe meaning oC Covenant rights 
should in principle be interpreted by rcferen~e to the time uf examioatfon and not, llS 

the Stute party has submitted, by reference to the time the alleged violntion took place. 
The Comn1ittee also notes that prior to the author's deportation to the United States the 
Committee's position was evolving in respect of a State party that had abolished capital 
punishment (and was n State party to the Second Optional Protocol to the hiternational 
Covenant on Hwnan Rights, aiming at the abolition of the death penalty). from whether 
capital punishment would subsequent to removal to another State be applied in violation of 
the Covenant to whether there was a real risk of capital punishment as such (Communication 
No. 692/1996, A.R.J. v. Australia, Views adopted on 28 July 1997 and Communication No. 
706/1996, G.T. v. Australia, Views adopted on 4 November 1997). Furthermore, the St.ate 
party's concern regarding possible retroactivity involved in the present approach has no 
bearing on the separate issues to be addressed under question 2 below. 

Question 2. The State party had conceded that the author was deported to the United States 
bef'ore Ile could exercise his right to appeal the rejection of his application for a stay of his 
deportation befott: the Quebec Court of Appeal. As a consequence the author was l'lOt able to 
pursue any further remedies that 1night be available. By deporting the author to a State in 
which he was under sentence of death before he could exercise all his rights to challenge that 
deportation. did the State party violate his rights under articles 6, 7 and 2, paragraph 3 of the 
Covenant? 

10.8 As to whether the State party violated the aulhor•s rights under articles 6, and 2. 
paragraph 3, by deporting him to the United States where he is under sentence of death, 
before he could exercise his right to appeal the r~iection of his application for a stay of 
deportation before the Quebec Court of Appeal and, accordingly, could not pursue further 
available remedies, the Committee notes that the State party removed the autho1· from its 
jurisdiction within hours after the decision of the Superior Court or Quebec, in what appears 
to have been an attempt to prevent him from exercising his right of appeal to the Court of 
Appeal. It· is unclear from the submissions before the Committee to what extent the Court of 
Appeal could have examined the author's case, but the State party itself concedes that as the 
author's pt:tition was dismissed by the Superior Court for procedural and substantive rea.c;ons 
(see para. 4.5 above), cbe Court of Appeal could have reviewed the judgment 011 the merits. 

I 0.9 The Committee recalls its decision in A. R. J. v. Au.:;tr<llia 31, a deportation case where it 
did not find a violation of article 6 by the returning state as it was not foreseeable that he 

37 Supra 
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would he scnt.enc.ed to death and "because the judicial and immigration instances seized of 
the case heiu·d extensive arguments" as to a possible violation of" article 6. In tbe instant case, 
the Committee .finds that, by preventing the author from exercising an appeal available to him 
under domestic law, the State paity failed to demonstrate that the author's conten.tion that his 
deptntation to a country where he faces execution would violate his 1ight to life, was 
sufficiently considered. The State party makes available an appellate system designed to 
sateguard any petitioner's, including the author's, rights and in particular the most 
fundamental of eights - the right to life. Bearing in mind that the State party has abolished 
capital punishment, the decision to deporl the author to a state where he is under sentence of 
death without affording him the opportunity to avail himself of an a.vuilu.ble a.ppeal, was taken 
arbitrarily and in violation of article 6, together with article 2. paragraph 3, of the Covenant. 
IO.IO. Having found a violation of article 6, paragraph l alone and, read together with article 
2, parngraph 3 of the Covenant, the Committee does not consider it necessary to address 
whether the sanie facts amount to a violation of article 7 of the Covenant. 

l i. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional 
Protoi;;ol to the International Covenant on Civil and Political Rights, is of the view that the 
facts as found by the Conunittcc reveal a violation by Canada oC articles 6, paragraph 1 alone 
and, read together with 2, paragraph. 3, of the lnternational Covenant 011 Civil and Political 
Rights. 

12. Pursuant to article 2, parngraph 3 ( a) of the Covenant. the Committee concludes that the 
author is entitled to an appropriate remedy which would include making such representations 
as are possible to the receiving state to prevent the carrying out of the death penalty on the 
author. 

I 3. Bearing i11 mind that, by becoming a State party to the Optional Protocol, the State party 
has recognised the competence of the Committee to determine whether there has been a 
violation of the Covenant or 11ot and that, pursuant to article 2 of the Covenant, the State 
party bas undertaken to ensure to all individuals within its te1-ritory and subject to its 
jurisdiction the rights recognised in the Covenant and to provide an effective and enforceable 
remedy in case a violation has been established, the Committee wishes to receive from the 
State party, within 90 days, information about the measures taken to give effect to its Views. 
The Com.rnittcc;;: is also requested to publish th.c Committee's Views. 

[Adopted in English, French and Spanish, the English text being the original version. 
Subsequently to be issued in Arabic, Chinese and Russian as part of the Con1mittee's annual 
report to the General Assembly,] 
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Individual opinion by Committee member Mr. Nisulco Ando 

With regret, I must point out that I am unable to share the Committee's conclusion set 
fo1th in paragraph 7 .8 in which it draws attention of both the author and the State party and 
requests them to address the two issues mentioned therein which relate to articles 6, 7 and 2 
ofthe Covenant. 

In its decision on admissibility of the communication the Committee makes clear that 
the communication is inadmissible as far as it relates to issues under articles 7, 10 (para. 7.4 ), 
article 6 (para. 7.5) Wld article 14 (5) (para. 7.7), lUld yet the Conunittee concludes that the 
facts presented by the author raise the two issues mentioned above. It i:i my understanding 
that in the present communication both the author and the State party have presented their 
cases in view of the Committee's earlier jurisprudence on Case No. 470/1991 (J. Kindler v. 
Canada), because in those two communications the relevant facts are very similar or almost 
identical. The Committee's line of argument in the present communication also suggests this. 
Under the circumstances I consider it illogical for the Committee to state that the 
commwlication is inadmissible in matters relating to articles 7, 10, 6 and 14 (5), on the one 
hand, but that it raises issues under articles 6, 7 and 2, on the other. unless it specifies how 
these:: apparent contradictions are to be solved. A mere reference to "the seriousness of these 
questions" (para. 7 .8) does not i.uffice: Hence, thie individual opinion! 

(Signed): Mr. Nisuke Ando 

T 
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Individual opinion subrnitted by Mrs. Christine Cha.net 

Unlike its position in the case of Kindler v. Canada, in this case the Comn.1ittee 
dii·cctly addre$ses the fundamental question of whether Canada, havit,g abolished the death 
penalty, violated the author's right to life unde1· article 6 of the Covenant by extraditing him 
to a State where he faced capital punishment, without ascertaining that that sentence would 
not in fact be can-ied out. 

I cnn only subscribe to this approach, which I advocated and had wished to see 
applied in the K;ndler case; indeed, that was the basis of the individunl opinion I .submitted in 
that case. 

In my view, asking that question obviates the need for a re~ponse such as the 
Committee gives in this case concerning a violation by Canada of article 14, paragraph 5, of 
the Covenant. 

The position adopted by th~ Committee on this point implies that it declares itself 
competent to consider the author's arguments concerning a possible -violation of article 14, 
paragraph 5, of the Covenal"lt, as a result or in-egularities in the proceedings ta.ken against the 
author in the United States. a position identical to that adopted in the Kindler cas:e (pa.n1.. 
14.3). 

ln my view, whi1e lhe Committee can declare itself competenr to assess the degree of 
risk to life (death sentence) or to physical integrity (torture), it is les:s obvious that it can base 
an opinion tha.t a violation has occurred in a State party to the Covenant on a third State's 
failure to observe a provision of the Covenant. 

Taking the opposite position would amount to requiring a State party that called into 
question respect for human rights in its relations with a third State to be answerable for 
respect by that third State for all rights guaranteed by the Covenant vis-a-vis the person 
concerned. 

And why not? [t would cenainly be a step forward in the realizE1.tio11 of human rights, 
but legal and practical problems would inunediately arise. 

What is a third State, for example? What of States non-parties to the Covenant? 
What of a State that is party to the Covenant but does not participate in the procedure? Does 
the obligation of a State party to the Covenant in its relations with third States cover all the 
rights in the Covenant or only some of them? Could a State party to the Covenant enter a 
reservation to exclude implementation of the Covenant from its bilateral relations with 
another .State'? 

Even setting aside the complex n.uture of the answers to these quc-:stions, applying the 
"maximalist" solution in practice is fraught with problems. 

For while the Committee can ascertain that a State party has not taken any undue 
risks. and may perhaps give au opinion on the precautions taken by the State party to (hat 
end. it can never really be sure whether a third State has violated the rights _guaranteed by the 
Covenant if that State is not a p1u1:y to the procedure;. 
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In my view, therefore, the Committee should in thi~ case have refrained fro1n giving 
an opinion with respect to article l4, paragraph 5. and should have awaited a reply from the 
State party on lhe fundamenta.l issue of expulsion by an abolitionist State to a State where the 
expelled individual runs the risk of capital punishm.ent, since the tenns in which the problem 
of article 14, paragraph 5, is couched will vary depending whether the answer to the first 
question is affirmative or negative. 

Fo,: if an abolitionist State cannot expel or extradite a person to a State where that 
person could he executed, the issue of the regularity of the pr-ocedure followed in that State 
becomes irrelevanr. 

If, on the other hand, the Committee maintains the position adopted in the KimJler 
case, it will need to make a thorough study of the problem of States parties' obligations under 
the Covenant in their relations with third States. 

(Signed): Ms. Christine Chanet 

T 
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lndjvjdual opinion by Committee member Mx. Hipolito Solari-Y-rigoyen, 
(dissenting} 

I disagree with regard to the present communication on the grounds set forth below: 

The Committee is of the view that the author's counsel has substantiated for the 
purposes of admissibility, his allegation that the State party has violated his right to life under 
anicle 6 and article 14, paragraph 5, of the Covenant by deporting him lo the United States, 
where he has been scintenced to death, and that his claim i:s cocnpatible with the Covem,mt. 
The Committee therefore declares that this part of the communication is: admiscible :a.nd 
should be considered on the merits. 

Committee's considera.li.on of the merits 

With regard to a potential violation by Canada of article 6 of the Covenant for having 
deported the author to face the imposition of the death penalty in the United States, the 
Committee refers to the criteria set forth in its prior jurisprudence. Naiuely, fot Slates that 
have abolished capital punishment and that extradite a person to a country where that person 
may face the imposition of a death penalty. the extraditing State must ensure itself that the 
person is not exposed lo a real risk of a violation of his rights under article 6 of lhe 
Covenant.38 

The Comrnittee notes that the State party's argument in the presenl cornmunication, 
that several additiono.! review recourses were available to the author, such as filing a petition 
in the Comt of Common Pleas under Pennsylvania's Post-Conviction Rolief Act, filing a writ 
of habeas corpus in the United States District Court for the Eastern District of Pennsylvania., 
making a request to the Governor of Pennsylvania for clemency, and appealing to the 
Pennsylvania Supreme Court. The Committee observes that the automatic re-vi-cw of the 
author's sentence by the Pennsylvania Supreme Court took place in absentia, when the author 
was in prison in Canada. Although the author was represented by counsel, the Supreme 
Court c!id nut undertake a full review o.f the case, nor did it review the sufficiency of 
evidence, possible errors nt trial, or propriety of sentence. A review of this natw·e is not 
compatible with the right protected under article 14, paragraph S, of' Lhe Covenant, which 
calls for a foll evaluation of the evidence an.cl the court proceedings. TI~e Co,nmittcc 
considers that such limitations in a capital case amoW1t to a deni.al of a fair trial, which is not 
compatible with the right protected under article 14, paragraph 5, of the Covenant, and that 
the author's night from the United States to avoid the death penalty does not absolve CanaJa 
from its obligations under the Covenant. In the light of the for.egoing, the Committee 
considers lhe State party accountable for the violation of article 6 of the Covenant as a 
consequence of the violation of article 14, paragraph 5. 

The Comn"litt.ee hns noted the State party's argument that there vva:s no hnv under 
which it could have detained the author on expiry of his sentence and therefore bad to deport 
him. The Committee takes the view that this response is unsatisfactory for three reasons, 
namely: ( 1) Canada deported the author knowing that he would not have lhe right to appeal 
in a capital case~ (2) the speed with which Canada deported the author did nol allow hin1 the 

J8 Conimunicotlotl No. 692/1996. A.R.J. v Australia; No. 706/1996, T. v. Austmlia; No. 470/1991, Kindlcc v 
Cu,,aqa; No. 469/1991. Chiral Ng v, Canada and NQ. 486/1992, Cox v. Canada. 
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opportunity to appeal the decision lu remove hin1; and (3) in the present case, Canada took a 
uni lntet"al decision and therefore cannot invoke its obligations under the Extradition Treaty 
with the United States, since at 110 time did the United States request the extradition. 

The Committee, acting under article 5, paragraph 4, of the Optional Protocol finds 
that Canada has violated its obligations under article 2 of the Covenant to ensure to all 
individuals within its territory and subject to its jurisdiction the rights recognized in the 
Covenant because, when it deported the author to the United States, it did not lake sufficient 
precautions to ensure that his rights under article 6 and to article 14, paragraph 5, of the 
Covenant vvouhl be;; fully observed. 

The Human Rights Committee requests the State party to do everything possible, as a 
matter of urgency to avoid the imposition of the death penalty or to provide the author with a 
full review of his conviction and sentence, The State party has the obligation to ensure that 
similar violations uu not occur in the future. 

Bearing in mind that by signing the Optional Protocol. the State party has recognized 
the competence of the Committee to determine whether there has been a violation of the 
Covenant or not and that, pursuant to article 2 of the Covenant, the State party has undertaken 
to ensure to all individuals within its territory and subject tv it:s jurisdiction the rights 
recognized in the Covenant to provide an effective and enforceable re:rnedy in case a violation 
has been established, the Committee wishes to receive from the State party, within 90 days. 
infonnation about the measures taken to give effect to its Views. The State party is also 
requested lo publish these Views. 

(Signed): Mr. Hipolito Solari- Yrigoyen 

T 
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Individual Opini<..'>l1 of Committee Member l\,ir. Rajsoo1ner Lallah 
(concurring) 

I entirely agree with the Committee's revision oftbe approach which it had adopted in 
Kindler v. Cat1ada in relation to the correct interpretation to be given to the "inherent right to 
life .. guaranteed under article 6(1) of the Covenant. This revised interpretation is well 
explicated in para~'Taphs 10.4 and 10.5 uf the present Views of the Committee. I wish, 
however, to add three observations. 

First, while it is encouraging to note. as the Conunittee docs in paragraph 10.3 of the 
present Views, that there is a broadening international consensus in favour of the abolition or 
the death penalty, it is appropriate to recall that, even at the time when the Committee was 
considering its views in Kindler some 10 years ago, the Committee was quite divided as to 
the obligations which a State party undertakes under article 6(1) of the Covenant, when faced 
with a decision as to whether to remove an individual from its territory to another State where 
that individual had been sentenced to death. Nu less than five members of the Committee 
dissented fr01n the Committee's Views, precisely on the nature, operation and interpretation 
of article 6( 1) of the Covenant. The .-easons which led those five 1nembers to dissent were 
individually expressed in separate individual opinions which are appettded to this scpaTate 
opinion as A, B, C, D a11d E. In the case of the separate opinion at E, only the fact that 
appears most relevant is reproduced (paragraph 19 to 25). 

My second observation is that other provisions of the Covenant, in particular, articles 
5(2) ami 26, may be relevant in interpreting article 6(1). as noted in some of the individual 
opinions. 

It is nlso encouraging that the Suprc:me CoL1rt of Canada bas held that in similar cases 
a..c.suranccs must. as the Cotnmittee notes, be obtained, subject to exceptions. l wonder to 
what extent lhese exceptions could conceptually be envisaged given the autonomy of article 
6( I) and the possible impact of article 5(2) and also article 26 which governs the legislative, 
executive and judicial behaviour of States parties. That, however, is a bridge to be crossed by 
the Conunittee in an appropriate case. 

(Signed): Rajsoomer Lallah 

T 
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Appendix 

ludividuul opinions submitted pursuant to rule 94. paragraph 3, 
of the Committee's rules of procedure, concer11ing the Committee's 
views m1 communication No. 470/1991 (Joseph Kindler v. Cnnndn) 

A. Individual opinion submitted by Mr. Bertil Wenner2ren (dissenting) 

I cannot share the Committee's views on a non-violation of article 6 of the Covenant. In 
my opinion, Cnnada violatGd =tide 6, parag,;aph. 1, ofU1e Covenant by extraditing tl1e author 
to the United States. without having sought assurances f'or the protection of his life, i.e. non­
execution of a death sentence imposed upon him. l justify this conclusion as follows: 

Firstly, I would like to clarify my interpretation of article 6 of the Covenant. The 
Vienna Convention on the Law ofTreo.ties stipulates that a treaty mu:st be interpreted in good 
faith and in accordance with the ordinary meaning to be given to the terms of the treaty in 
tlteir context and in the light of its object and purpose. The object of the provisions of article 
6 is human life and the puxpose of its provisions is the protection of such life. Thus, 
pm-agraph 1 emphasizes this point by guan:m.lecing lo c;vcry human being the inherent right to 
life. The other provisions 0£ article 6 concern :a secondary and subordinate object, namely to 
allow States parties that have not abolished capital punishment to resort to it until such time 
they feel ready to abolish it. In the travaux preoaratoires to the Covenant, the death penalty 
was seen by many delegates and bodies participating in the drafting process an "anomaly" or 
a "n~c~ssary evil". Against this background, it would appear to be logical to i11terpret the 
fundamental rule in article 6, paragraph 1. in a wide sense, whereas paragraph 2, which 
addresses the death penalty, should be interpreted narrowly. The principal difference 
between my and the Committee's views on this case lies in the importance I attach to the 
fundamental n1le in paragraph 1 of a:rtic:le 6, and my belief that what is said in paragrapll 2 
about the deal'11 penalty has a limited objective that cannot by any reckoning override the 
cardinal principle in paragraph 1. 

The rule in article 6, paragraph 1, of the Covenant stauds out from among the others laid 
down in article 6; moreover, article 4 of the Covennnl makes it clear that no derogations from 
this rule are pem1itted, not even in time of a public emergency threatening the ti fc of the 
nation. No society, however, has postulated an absolute light to life. All human rights. 
including the right to life, are subject to the rule of necessity. If, but only if. absolute 
necessity so requires, it may be justifiable to deprive an individual of his lite to prevent him 
from killing others or so as to avert man-made disasters. For the same reason, it is justifi:able 
to send citizens into war and thereby expose them to a real ri:,;k of tht":ir being killed. In one 
fonn or another. the rule of necessity is inherent in aJl legal systems; the legal system of the 
Covenant is no exception. 

Article 6, paragraph 2, makes an exception for States partiei; that have not abolished the 
death penalty. The Cove1-ian.t pennits the1n to continue applying the death penalty. This 
"dispensation" for States parties should not be constn.ted as a justificatioLl for the deprivation 
of the life or individuals, albeit lawfully sentenced to death. and does not make the execution 
of a death sentence strictly speaking legal. ft merely provides a possibility for States parties 
to be released from their obligations under articles 2 and 6 of the Covenant, namely to respect 
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and to ensure to all individuals within their territory and under their jurisdiction the inherent 
righ1 to life without any distinction, and enables them. to make a distinction with regard to 
persons having committed the "most serious crime(s)". 

The standard way to ensure the protection of the right to life is to criminalize the killing 
of human beings. The act of taking human life is normally subsumed under terms such as 
"manslaughter", "homicide" or "murder". Moreover, there n1ay be omissions which cnn be 
subsumed uuder crimes involving the intentional taking of life, inaction or om.issiun that 
causes the loss of a person's life, such as a doctor's failure to save the life of a patient by 
intentionally failing to activate life-support equipment, or failure to come to the rescue of a 
person in a life-threatening situation of distress. Criminal responsibility for the deprivation of" 
lite lies with private persons and representatives of the State alike. The methodology ot­
criminal legislation provides some guidance when assessing the Iim.its for a State party's 
obligations under article 2, paragraph 1, of the Covenant, to protect the r~ght to life within its 
jurisdiction. 

What article 6, paragraph 2, does not, in my view, is to pcnnit States parties that have 
abolished the death penalty to reintroduce it at a later stage. In this way, the "dispensation" 
chara.cter of paragraph 2 has the positive effect of preventing u proliferation of the:: 
deprivation of peoples' lives through the execution of death sentences o.rnong Statc:s panies to 
the Covenant. The Second Optional Protocol to the Covenant was drafted and adopted so as 
to encou.rngc States parties tb.at havt, not abolished the death penalty to do so. 

The United States has not. abolished the death penalty and therefore may, by operation of 
article 6, purngraph 2, deprive individuals of their lives by the execution of death sentences 
lawfillly imposed. The applicability of article 6, paragi·aph 2, in the Unite<l States should not 
however be construed as extending to other States when they must consider issues arising 
under article 6 of the Covenant in conformity with their obligations under article 2, paragraph 
l, of the Covenant. TI1e "dispensation" clause of paragraph 2 applies merely domestically 
and as such concerns only the United States, as a State party to the Covenant. 

Other Stutes, however, an:: in n1y view obliged to observe their duties wider article 6, 
paragraph 1. namely to protect the right to life. Whether they have or have not abolished 
capital punishment does not, in my opinion. make any difference. The dispensation in 
paragraph 2 does not apply in this context. Only the rule in article 6, paragraph l, applies, 
and it must be applied strictly. A ~tate party must not defeat the purpose of article 6, 
paragraph I, by failing to provide anyone with such protection as is necessary to prevent 
his/her right to lite from being put at risk. And under article 2, paragraph l, of the Covenant, 
protection shall b~ ensured to all individuals without distinction of any kind. No distinction 
m\.,st therefore be made on the ground, for instance, that a person hHs co1nn1itted a ''most 
serious crinle". 

The value of life is immeasurable for any human being, and the right to life ensh1ined in 
article 6 of the Covenant is the supreme human right. It is an obligation of States parties to 
the Covenant to protect the live:; of nil human beings on their territory und under their 
jmisdiction. tf issues arise in respect of the protection of the right to life, priority must not be 
accorded to the domestic laws of other countries or to (bilateral) treaty .irticles. Discretion of 
any nature pennitted under an extradition treaty cannot apply. as there is no room tor it under 
Covenant obligations. lt is worth repeating that no derogation from a State's obligations 
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under ~•rticle 6, po.ragraph 1, i:;i pcrTuitred. ·rhis is why Canada. in m.y view, violated article 6, 
paragraph I, by consenting to extrndite Mi:-. Kindler to the United Stal~. without having 
secured assurances that Mr. Kindler would not be subjected to the execution of a death 
sentence. 

B. Wcnnergren 

[Done in English, French and Spanish, the English text being the original version.] 
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B. (ndividuol opiniou st.1bmitted by !Hr. Raisoumer Lallah (dissenting) 

l. l am unable lo subscribe to the Committee's views to the effect that the facts before it do 
not disclose a violation by Canada of any provision of the Covenant. 

2.1 l start by affirming my ag-reement with the Committee's opinion, as noted in parngraph 
13. 1 of the views, that what is at iss1.1e is not whether Mr. Kindler's rights have been. or run 
the renl risk o-f beiog, violated in the United States and that a State party to the Covenant js 
r~Quired to ensure that it carries out other com.mit,ncnts it may have under a bilateral treaty in 
a manner consiste11t with its obligations under the Coven11nt. I further agree with the 
Committee's view, in paragraph 13.2, to the effect that, where n Stotc pr,rty extradites n 
persou in such circumstances as to expose him to a real risk that his rights under the 
Covenant will be violated in the jurisdiction to which that person is extradited, then. th.at State 
party rnay itst'lfbe in violation o.fthe Covenant. 

2.2 1 wonde1·, however, whether the Committee is right in concluding that, by extraditing 
Mr. Kindler. and thereby exposing him to the real risk of being deprived of his life, Canada 
did not violate its obligations under the Co·venant. The question whether the author ran that 
risk under the Covenant in its concrete applicntion to Canada must be examined, as the 
Committee sets out to do, in the light of the fact that Canada's decision to abolish the deatl-i 
penalty for all civilT as opposed to military, Qffences was given effect to in Canadian law. 

2.3 The question which arises is what exactly are the obligations of Canada with regartl to 
the i-ight to life gunrantced wider article 6 of the Covenant even if read alone and, pet·haps 
and possibly, in the light of other relevant provisions of the Covenant, such as equality of 
treatment before the law under article 26 and the obligations deriving from article 5(2) which 
prevents restrictions or derogations front Covenant rights on the pretext that the Covenant 
recognizes them to a lesser extent. The latter feature of the Covenant w-ould have, in my 
viewT all its importance since the right to life is one to which Canada gives greater protection 
than might be thought to be requiredT on a minimal interpretation, under article 6 of the 
Covennnt. 

2.4 It wou Id be useful to examine, in lum, the requirements of articles 6, 26 and 5(2) of the 
Cove11ant and their relevance to the facts before the Com.mittee. 

3. 1 Article 6( I) of the Covenant proclaims that everyone has the inherent right to life. It 
requires that this right shall be protected by law. It also prnvides that no one shall be 
arbitrarily deprived of his life. Undoubtedly, in pursuance of article 2 of the Covenant, 
domestic law will normally provide that the unlawful violation of that right will give rise to 
pe,,al sanctions as well as civil remedies. A State party may further give appropriate 
protection to that right by outluwing the deprivation of life by the State itself as a method of 
punishment where the law prcviou.sly provided for such a method of' punisluneut. Or, with 
the sa111e end in view, the State party which h::is not abolished tho death penalty is required to 
restrict its application to the extent pem1issible under the remaining parag,·aphs of article 6, in 
particulur. paragraph 2. But, significontly, puragraph 6 has for object to prevent States from 
invoking the limitations in article 6 to delay or to prevent the abolition. of capital punishment. 
And Co.nada hu.s decided to abolish this form ofpuuishment for civil, as opposed to military, 
offences. lt can be said that, in so far as civil offences are concen1ed, paragraph 2 is not 
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applicable to Cum,d~ becnusc Canada is not a State which, in the words of that paragraph, 
has not abolished the death penalty. 

3.2 It seems to me, in any event, that the provisions of o.rticlc 6(2) are in the nature of a 
derogation from the inherent right to life proclaimed in article 6(1) and must the1·cfo1·c be 
strictly construed. Those provisions cannot ju:;tifiably be resorted to in order to have an 
adverse impact on the level of respect for, and th~ protection of, that inherent right which 
Canada has undertaken under the Covenant "to respect and to ensure to all individuals within 
its ten-itory nnd subject to its jurisdiction". [n furtherance of this undertakjng, Canada has 
enacted 1.,gislative measu~s to do :so, going to the extent of abolishing the death penalty for 
civil offences. [n r.elation to the matter in hand, three ob:servatious are called tor. 

3.3 First, the obligations of Canada under article 2 of the Covenant huve effect with respect 
to "all individuals within its territory and subject to its jwisdiction", irrespective of the foct 
that Mr. Kindler is not a citizen of Canada. The obligations towards him are those that must 
avail to him in his quality as a human being on Canadian soil. Secondly, Lhc: very notion of 
"protection" requires prior preventive measures, particularly in the case of a deprivation of 
lire. Once an individual is deprived of his lifo, it cannot be restored to hini. These preventive 
measures necessarily include the prevention of any real risk of the deprivation of life. By 
extraditing Mr. Kindler without seeking assurauces, as Canada was entitled co clo under the 
Extradition Treaty, that the death sentence would not be applied to him, Canada put his lifo at 
real risk. Thirdly, it caunot be said that unequal standards are heing expected of Canada as 
opposed to other States. In its very terms, some provisions of article 6 apply to States which 
do not have the death penalty and other provisions apply to those States which have not yet 
abolished that penalty. Besides, unequal standards may, unfortunat~ly, be the result of 
reservations which States may make to particular articles of the Covenant though, I hasten to 
add, it is questionable whether a.IL reservations may be held to be valid. 

3.4 A further question arises under article 6(1 ), -which requires that no one shall be 
arbitrarily deprived of his life. The question is whether the granting of the same and equal 
level of resp~t and protection is consistent with the attitude that. so Jong as the individual is 
within Canada's territory, that right will be fully respected and prot~cted to that level. under 
C.i.naclian law viewed in its total effect even though expressed in different enactments (penal 
law and extradition law), whereas Canada might be free to abrogate that level of respect and 
protection by the deliberate and coercive act of sending that individual away from its territory 
to another State where the fatal act runs the recil risk of being perpetrated. Could thi~ 
inconsistency be held to amount to a real risk of l:lll "arbitrary" deprivation of life within the 
terms of article 6(1) in that unequal treatment is in effect meted out to different individuals 
within the same jurisdiction? A positive answer would seem to suggest itself' as Canada, 
through its judicial nrm, could not sentence an individual to ,1e.ath under Canadian la.w 
whereas· Canada, through its executive arm, found it possible under its extradition law to 
extradite hi,n to face the real risk of such a sentence. 

3.5 For the above reasons, there was. in my view, a case before the Committee to find a 
violation by Canada of article 6 of the Covenant. 

4. Consideration of the possible application of atticles 26 and 5 of the Covenant would, in 
my view. lend further support to the case for a violation of article 6. 
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5. In the light of the considerations discussed in paragraph 3.4 above, it would seem that 
article 26 of the Covenant which guarantees equality befon, the law has been breached. 
Equality Linder this article, in my view, includes substantive equality under a State party's law 
viewed in its totality and ill. effect on the individual. Effectively, different and unequal 
treatment may be said to have been meted out to Mr. Kindler when compan::d with the 
treatment which an individual h.aving committed the same offence would have received in 
Canada. It does not matter, for this purpuse, whether Canada metes out this unequal 
treatment by reason of the particular ann of the State tllJ'ough which it acts, that is to say, 
through its judicial ann or through its executive arm. Article 26 regulates a State party's 
legislative, executive as well as judicial behaviour. That, in m.y view, is the prime principle, 
in questions of equality and non-discrimination under the Covenant, guaranteeing the 
application of the rule oflaw in a State party. 

6. [ have grave doubts as to whether, in deciding to extradite Mr. Kindler, Canada would 
have reached the same decision if it had properly directed itself on its obligations deriving 
from article 5(2), in conjunction with articles 2, 6 and 26, of'the Covenant. It would appear 
that Canada rather considered, in ef.l:ect, the question whether there were, or there were not, 
special circun1stances justifying the application of the dea.th sentence to Mr. Kindler, well 
realizing that, by virtue of Canadian law, the death sentence could not have been imposed in 
Canada itself on Mr. Kindler on conviction there for the kind of offence he had committed. 
Canada had exercised its sovereign decision to abolish the death penalty for civil. as distinct 
from military, oficnces, thereby ensuring greater respect for, and protection of the 
individual's inherent right to life. A.t-ticle 5(2) would, even if article 6 of the Covenant were 
given a minimal interpretation, have prevented Canada from invoking that minimal 
interpretation to restrict or give lesser protection to that right by an executive act of 
extradition lhough, in principle, permissible under Canadian extradition law. 

R. Lallah 

[Dono in English, Frenc;h and Spanish. the English text being the original version.] 
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C. Indhridual oplnlon submiU.ed by Mr. Fausto Pocar (dissenting) 

While I agree with the decision of the Committee in so far as it refers to the 
com;ideration of the claim under article 7 of the Covenant, I am not able to agree with the: 
findings of the Committee that in the present case there has been no violation of article 6 of 
the Covenant. The question whether the fact that Canada had abolished capital pllnishn'lent 
except for certain military offences required its authorities to refuse ex:tra<lition or request 
assurances from the United States that the death penalty would not be imposed against Mr, 
Kindler, 1nust in n1y view receive:: an affinnative answer. 

Reg1uding the death pe11alty, it has ta be recalled tho.t, although article 6 ot· the Covenant 
does not prescribe categorically the abolition of ~apital punislunent, it imposes .s. set of 
obligations on States parties that have not yet abolished it. As the Committee has pointed out 
in its General Comment 6(16), ''the article .s.lso refers generally to abolition in terms which 
strongly suggest that abolition is desimble." Furthermore, tho wording ofpan1graphs 2 and 6 
clearly indicates that article 6 tolerates - within certain limits and in view of a future abolition 
- the existence of capital punishment in States parties that have not yet abolished it, but may 
by no means be interpreted as implying for any State party au authorization to delay its 
abolition or. a fortiori. to enlarge its scope or to introduce or reintroduce it. Consequently, a 
State party that has abolished the death penalty is in rny view under the legal obligation, 
according to article 6 of the Covenant, not to reintroduce it. This obligation must refer both 
to a direct reintroduction within the State's jurisdiction, and to an indirect one, as it is the case 
when the State's jurisdiction, and to an indirect one, as it is the case when the State acts -
through extradition, expulsion Of" compulsory return - in such a way that an individual within 
its territory and subject to its jurisdiction may be exposed to capital punishment in another 
State. r therefore conclude that in the present case there has been a violation of article 6 of 
the Covenant. 

F. Pocor 

[Done in English, French and Spanish, the English texl bc::ing the original version.] 
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0. Individual opinion submitted by Mrs. Cluistine Cb.a.net (dissenting) 

The questions posed to the Human Rights Committee by Mr. Kindler's communication 
are clearly set forth in paragraph 14.1 of the Comm.ittee's decision. 

Paragraph 14.2 docs not require auy particular corl'l.111ent on my part. 

On the other hand, when replying to the questions tJmi, identified in paragraph 14. 1, the 
Committee. in order to conclude it1 favour of a non-violation by Canadn of its obligutions 
under article 6 of the Covenant, was forced to undertake a joint analysis of paragraphs l and 
z of article 6 of the Covenant. 

There is nothing to show tb.at this is a con-ect interpretation of article 6. It must be 
possible to interpret every paragraph of an article of the Covenant separately, unless 
ex.pressly stated otherwise in the text itself or deducible from its wording. 

That is not so in the present case. 

The fact that lhe Committee found it necessru·y to use both paragraphs in snpport of its 
argument clearly st1ows that each paragraph, taken separately, led to the opposite conclusion, 
na1nely, that a violation had occurred. 

According to article 6, paragraph 1, no one shall be arbitrarily deprived of his life; this 
principle is absolute and admits of no exception. 

Article 6, paragraph 2, begins with the words: "In countries which have not abolished 
the death penalty ... ". This form of words requires a number of comm.ents: 

It is negative and r-efers not to countries in which the death penalty exists but to those in 
which it has not been aboli:shed. Abolition is the rule, retention of the death penalty the 
exception. 

Article 6, paragraph 2, refers only to countries in which the death penalty has not been 
abolished and thus rules out the application of the text to countries which have abolished the 
death pen.atty. 

Lastly, the text imposes a series of obligations on the States in question. Consequently, 
by making a "joint" interpretation of the :first two paragraphs of article 6 of the Covenant, the 
Cornmittee has, in ,ny view, comi:nitted three errors or law: 

One error, in that it is applying to a country -which has abolished the death pe.nalty, 
Canada, n text exclusively reserved by the Covenant - and that in an express and 
unambiguous way - for non-abolitionist States. 

The :second error consists in 1-egarding as an auU1orization to re-<!stablish the death. 
penalty in a country which has abolished it what is merely an implicit recognition of its 
existence. This is an extc11sive interprctntiou which runs Cl1Unter to the proviso in pardgrnph 
<, of aniclc 6 that "nothing in this article shall be invoked ... to prevent the abolition of capital 
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punishn~ent". This extensive interpretation, whi.ch is restrictive of rights, also runs counter to 
the provisio11 in article 5, para.g:rnph 2, of the Covenant that "there shall be no restriction upon 
or derogation from any of the fundamental human rights recognize<! or exii:;1ing in any State 
party to the present Covenant pursuant to law, conve11tions, i:egulations or custo1n on the 
pretext thut the present Covenant does not recognize such rights or that it recognizes them to 
a lesser extent". Taken together, these texts prohibit a State from engaging in distributive 
application of the death penalty. TI1ere is nothing in the Covenant to force a State to abolish 
the death penalty but, if it has chosen to do so, the Covenant forbids it to re-establish it in an 
arbitt·ary way, even indirectly. 

The third error of the Committee in the Kindlc::r decision results fi·om the first two. 
Assuming that Canada is implicitly authorized by article 6, paragraph 2, of the Covenant, to 
re-establish the death penalty, on the one hand, and to apply it in certain cases on the other, 
the Committee subjects Canada in paragraphs 14.3, 14.4 and 14.5, as if it were a non­
abolitionist country, to a scrutiny of the obligations imposed on non-abolitionist States: 
penalty in1posed only for the most serious crimes, judgement rendered by a competent court, 
etc. 

This analysis shows that, accor4ing to the Corruni.ttee, Canada, which had abolished the 
death penalty on it!' territory, has by extraditing r-.1.r. Kindler to the United Slates re­
established it by proxy in respect of a certain category of persons under its jurisdiction. 

I agree with this analysis but. unlike the Committee. l do not think that this behaviour is 
authorized by the Covenant. 

Moreover, having thus re-established the death penalty by proxy, Can,-i.da is limiting its 
application to a certain category of persons: those chat are extraditable to the United States. 

Canad.a acknowledges its intention of so practising in order that it may not becorne a 
haven tor criminals from the United States. Its intention is apparent from its decii;ion uot to 
seek assurances that the death penalty would not be applied in the event of extradition to the 
United States. as it is empowered to do by its bilateral extradition treaty with that country. 

Consequently, when extraditing persons in the position of Mr. K.indler, Canada is 
deliberately expoi-ing tl10m to the application of the death penalty in the requesting State. 

In so doing, Canada's decision with regard to a person under its jurisdiction according to 
whether he is extraditable to the United States or 11.ot, constitutes a discrimination in violation 
of article 2, paragraph 1. and article 26 of the Covenant. 

Such a decision affecting the right to life and placing that right, in the last analysis, in 
the hunds of Lh.e Govetnment which, for reasons of penal policy, decides whether or not to 
seek nssurnnces that the death penalty will not be can-ied out, constitutes an arbitrary 
dep1-i.vation of the dght to life forbidden by a11icle 6, paragraph. 1, of the Covenant and, 
consequently, a misreading by Canada of its obligations under this article of the Covenant. 

Ch. Chauet 

[Done in English. French and Spanish, the French text being the original version.] 
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E. Dissenting opinion by Mr. Francisco Jose Aguilar U.l'bina 

19. Tlte problem that arises with the extradition oflvfr. Kindler to the United States without 
any assurances having been requested is that he has been deprived of the enjoyment of a right 
in confom1ity with the Covenant. Article 6, paragraph 2, of the Covenant, although it does 
not prohibit the de,1t'h penalty, cannot be understood as an unrestricted authodzation for it. In 
the first place. it h1:1s to be viewed in the light of paragraph 1, which declares that every 
human being has the inherent right to life. It is an unconditional right admitting of no 
exception. [n the second place, it constitutes - for those States which have not abolish.ed the 
death penalty - a limitation on its application, in so far as it may be imposed only for the most 
serious crimes. For those States which have abolished the death penalty it represents an 
insun .... ountable barrier. The spirit of the article is to eliminate the death penalty as a 
pw1ishment, and the limitations which it imposes w·e of an absolute nature. 

20. ln this connection, when Mr. Kindler entered Canadi3ll territory he already enjoyed an. 
unrestricted right to life. By extraditing him without having requested assurances that he 
would not be executed, Canada has denied the protection which he enjoyed and has 
necessarily exposed him to be sentenced to death and foreseeably to being executed. Canada 
has therefore violated article 6 of the Covenant. 

21. Further, Ca.-u..1.da's 1.n.isintei:pn::tation of the rule in article 6, paragraph 2, of the 
International Covenant on Civil and Political Rights raises the question of-whether it has also 
violated article S. specifically paragraph 2 thereof. The Canadian Govemmcnt has 
interpreted article 6, paragraph 2. as authorizing the death penalty. For that reason it has 
found that Mr. Kindlcr':s extradition, even though he will necessarily be sentenced to deHth 
and will foreseeably be executed, would not be prohibited by the Covenant, since the latter 
would authorize the application of the death penalty. In making such a misinterpretation of 
the Covenant, the State party asserts that Mr. Kindler's extradition would not be contrary to 
the Covenant. In this connection, then, Canada bas denied Mr. Joseph John Kindler a right 
which he enjoyed under its jurisdiction., adducing that the Covenant would give a lesser 
protection ~ in other words, that the International Covonant on. Civil and Political Rights 
would recognize the right to life in a lesser degree than Canadiun legislation. In so far as the 
misinterpretation of article 6, paragraph 2. has led Canada to consider that the Covenant 
recognize:; the right to life in a lesser deg,.-ee than its domestic legislation and has used that as 
a pretext to extradite the author to a jurisdiction where he will certainly be executed, Canada 
has also violated article 5, paragraph 2, of the Covenant. 

22. I have, to insist that Canada has misinterprett:d article 6, paragraph 2. and that, when it 
abolished the death penalty, it became impossiblo for it to apply that penalty directly in its 
territory, except for the military offences for which it is still in £orcc, o,:-indirectly through the 
handing•over to another State ofa person who ruus th~ risk of being executed or who will be 
executed. Since it abolished the death penalty, Canada has to guarantee the right to life of all 
persons within its jurisdiction, without any limitation. 

23. One final aspect to be dealt with is the way in which Mr. Kindler was extradited, no 
notice bein.g tnken of the request th.ac the author should not be ext.-aciited prior to the 
Committee {orwarding its final views on the conununicnti-:1n Lo the State party (v) made by 
tl1e Special Rapporteur on. New Con11nunications under n1le 86 of the rules of procedure of 
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the Human Rights C\11nmiltee. On ratif"ying the Optional Protocol, Canada undertook, with 
the uthi:1· States parties, to comply with the pi-ocedures followed in connection therewith. In 
extraditing Mr. Kindler without taking into account the Special Rapporteur's request, Canada 
failed to display tbe good faith which ought to prevail among the parties to the Protocol nnd 
the Covenant. 

24. Moreover, this fact gives ri.se tn the possibility that there may also have been a violation 
of article 26 of the Covenant. Canada has given no explanation as to why the extradition was 
carried out so rapidly once it was known that the author had submitted a communication to 
the Committee. By its censurable action in failing to observe its obligations to the 
international community, the State party has prevented the enjo)'Illent of d1.e l'ights which the 
author ought to have had as a person under Canadian jurisdiction in relation to the Optional 
Protocol. In so far as the Optional Protocol fonns part of the Canadian legal order. all 
persons under Canadian jurisdiction enjoy the right lo submit communications to the Human 
Rights Committee so that it may hear their complaints. Since it appears that Mr. Kindler was 
extradited on account of his nationality (w) and in so fur as he has been denied the possibility 
of enjoying its protection in accorda11ce with the Optional Protocol. I find that the State party 
has also violated article 26 onhe Covenant. 

25. In conclusion. I find Canada to be in violation of article 5, p.uc1,gn1.ph 2. and aniclcs 6 
and 26 of the International Covenant. on Civil and Political Rights. 1 agree with the n1ajority 
opinion that there has been nu violation of article 7 oithe Covenant. 

San Rafael ue E~cazu, Costa Rica, 12 August 1993 
Geneva, Switzerland. 25 October 1993 (Revision) 

[Done in Spa11ish] 
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