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ANNEX
Views of the Human Rights Commuittes under article 5,
paragraph 4, of the Optional Protocol to the
Intermational Covenant on Civil and Pelitical nights
Seventy-eighth scssion
concerning
Communication No. 829/1998%*
Submitted by: Roger Judge (represented by counsel,
Mr. Eric Sutton)
Alleged victim: The author
State party: Canada
Date of communication: 7 August 1998 (initial submission)
The Human Rights Committee, established under article 28 of the International

Covenant on Civil and Political Rights,

Meeting en 5 August 2002,

Having concluded its consideration of commmunication No. 829/1998, submitted to the
Human Rights Committee or behalf of Mr. Roger Judge under the Optional Protocol to the
Intemational Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adpprs the followipg:
Views under article 5, paragraph 4, of the Optional Pretocol
1. The author of the communication, dated 7 August 1998, is Mr. Roger Judge, a citizen of

the United States of America, at the time of the submission detained at Ste-Anne-des-Plaines,
Québec, Canada, and deported to the United States on the day of submisgsion, i.e. 7 August

** The following members of the Committee participated in the examination of the present communication:
Mr. Ahdetfattal Armor, Mr., Prafullachandra Natwarlal Bhagwati, Mr. Alfredo Castillero Hoyos, Mr. Franco
Depasguale, Mr, Maurice Glélé Abanhanzo, Mr, Walter Kiilin, My, Almed Tawiik Khaiil, Mg Rajsoomer
Lallah, Mt Rafael Rivas Posada, Six Nigel Redley, Mr. Martin Scheinin, My, Hipolits Solari Yogoyen and M.
Roman Wiemszewski,

Pursuant o riule 85 of the Committee’s rules of procedure, Ms. Ruth Wedgwood did not participate in
adoption of the views.
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[9%8. H= claims to be a victim of violations by Canada of articles 6, 7/, 10 and 14 of the
International Covenant on Civil and Political Rights. He is representcd by counsel.

Facts as submitted by the author

2.1 On 15 April 1987, the author was convicted on two counts of first-degree murder and
possession of an instrument of crime, by the Court of Common Pleas of Philadciphia,
Pennsylvania. On 12 June 1987, he was sentenced to death, by electric chair. He escaped
from prisen on 14 June 1987 and fled to Canada.'

2.2 On 13 July 1988, the author was convicted of two robberics committed in Vancouver,
Canada. On 8 August 1988, he was sentenced to 10 years’ imprisonment. The author
appealed his convictions, but on 1 March 1991, his appeal was dismissed.

2.3 On 15 June 1993, the author was ordered deported from Canada. The order was
conditional as he had announced his intention to claim refupee status. On 8 June 1994, he
withdrew his claim for refugee status, at which point the deportation order became effective,

2.4 On 26 January 1995, on recommendation of the Corrsctional Services of Canada, his case
was reviewed by the National Parole Board which ordered him detained until expiry of his
sentence, i.e. 8 August 1998 %

2.5 On 10 November 1997, the author wrote to the Minister of Citizenship and I'Immigration
requesting ministerial intervention with a view te staying the deportation order against him,
until such time as a reguest for extradition fom the United States authorities might be songht
and received in his case, If removed under the Extradition Treaty, Canada could have asked
for assurances from the United States that he not be executed. In a letter, dated 18 February
1998, the Minister refused his request.”

t The author states that the mode of execution was subsequently changed to sxccution by lethal injection,

2 As later explained by the State paity, pursuant to the Corrections and Conditional Release Act, a prisoner in
Canada is eutitled to be released after having served two thirds of hia sontence (Lo the stamucory releases date).
However, the Correctional Services of Canada reviews each case, through the National Parcle Board, to
determine wheiher, if Teleased on the statutory release date, there are reasonable grounds to belisve that the
released prisoner would comunit an offence causing death or serious harm. Correctional Services of Canada did
s0 find with respect to the author.

3 As later explained by the State party and evidenced in the documentation pravided, the Minister informed the
author that there was no provigion under sections 42 and 50 of the Immigration Act to defer removal pending
receipt of an extradition request or order, However, in the eveut that an exmradition request was received by the
Minister of Justice, the removal order would be deferred pursuant to paragraph S0(1)(n} of the Imrugrution Act.
An extradition request was never received.
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2.6 The author appiied to the Federal Court of Canada for leave to commeoence an application
for judicial review of the Minister’s refusal, In this application, the author requested a stay of
the implementation of the deportation order until such time as he would be surrendersd for
extradition, and a declaration that his detention in Canada and deportation to the United
States violated his rights under the Canadian Charter. The author's application for leave was
denied on 23 June 1998. No reasons were provided and no appeal is possible from the refusal
Lo grant leave.

2.7 The author then petitioned the Superior Court of Québec, whose jurisdiction is concurrent
with that of the Federal Court of Canada, for relief identical to that sought before the Federal
Court. On 6 August 1998, the Superior Court declined jurisdiction given that proccedings had
already been undertaken in the Federal Court, albeit unsuccessfully.

2.8 The author contends that, although the ruling of the Superior Court of Québec could be
appealed to the Court of Appeal, it cannot be considered an sffective remedy, as the issue
would be limited to the jurisdiction of the court rather than the merits of the case.

The compliaint

3.1 The author claims that Canada imposed mental suffering upon him that amounts to cruel,
inhuman and degrading treatment or punishment, having dotained him for ten years while the
certainty of capital punishment was hanging over his head at the conclusion of his sentence,
and this constitutes a breach of article 7 of the Covenant. He argues that he suffered from the
“death row phenomenon”, during his detention in Canada. This is explained as a state of
mental or pgycholegical anguish, and, according to him, it matters little that he would not be
executed on Canadian soil. The author claims that the State party had no valid seritencing
objective since he was seatenced to death in any event, even though in another State party,
and therefore only scrved to prolong the agony of his confinement while he awaited
deportation and execution, It is also submitted that in this respect, the author was not treated
with humanity and respect for the inherent dignity of the hurman persorn, in violation of article
10 of the Covenant.

3.2 The author claims that “by detzining [him] for ten years despite the fact that he faced
certain execution at the end of his sentence, and proposing now to remove him to the United
States, Canada has violated [his] right to life, in violation of article 6 of the Covenant.”

3.3 The author also claims that, because of his status as a fugitive he is denied a full appeal in
the United States, under Pennsylvanian law, and therefore by returning him to the United
States Canada participated in a violation of article 14, paragraph 5, of the Covenant. In this
regard, the author states that the trial judge made errors in instructing the jury, whieh would
have laid the groundwork for appeals against both his conviction and sentence.

State party’s observations on admissibility

4.1 The State party contends that the author’s claims are inadmissible for tfailure to exhaust
domestic remedies, failure to raise issues under the Covenant, failure to substantiate his
claims and incompatibility with the Covenant.
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4.2 On the issue of non-exhanstion with respect to the author’s detention in Canada, the Stale
party argues firstly that the aunthor failed to raise his elaims before the competent courts in
Canada at the material times, Both during his 1988 sentencing hearing and on appeal of his
convictions of robbery the author failed to complain. as he now alleges, that a 10-year
sentence, in light of his convictions and sentences in the United States. constituted cruel
treatment or punishment in violation of section 12 of the Canadian Charter of Rights and
Freedoms. These arguments were not made until 1998, when the author's removal from
Canada was imuminent.

4.3 Secondly, the State party argnes that the author failed to appeal to the Appeal Division of
the National Parole Board of Canada or te challenge before the courts both the MNutional
Farole Board’s decision not to relzase him befors the expiration of his full sentence and the
annual reviews of that decision. If he had been successfil with these appeal avenues, he
might have been released prior to the expiration of his sentence, Failure to pursue such
remedies is clearly inconsistent with the author's position that Canada violated his Covenant
rights in detaining himm in Canada rather than removing him to the United States.

4. 4 Thirdly, the State party argnes that if the author had wanted to be removed to the United
States rather than continue to be detained in Canada, he could also have requested the
Department of Citizenship and Immigration to intervene heafare the National Parole Baard for
the purposes of arguing that he be released and removed to the United States. Furthermore. he
could have applied to have been transferred to Pennsylvania pursmant to the Transfer of
Offenders Treaty between Canada and the United States of America on the Execution of
Penal Sentences. In the State party’'s view, the author's failure diligently to pursue such
avenucs casis doubi on the genuineness of his assertion that he wanted to he removed to the
United States, where he had been sentenced to death.

4.5 On the issue of non-exhaustion with respect to the author's request for a stay of the
deportation order to the United States, the State party submits that the anthor failed to appeal
the ruling of the Superior Court of Québec to the Court of Appeal. Contrary to the author’s
view, that this remedy would not be useful as it would be limited to the jurisdiction of the
court rather than the merits of the case, the State party argues that the author's petition was
dismissed for both procedural and substantive reasons, and, therefore, the Court of Appeal
could have reviewed the judgement on the merits.

4.6 The State party contends that the author has failed to show that his detention and
subsequent rcmoval to the United States raise any issues under articles 6, 7, 10 or 14,
paragraph 5 of the Covenant. If the Committee is of the opinion that these articles do apply to
the instant case, the State party argues that the author has failed to substantiate any of thesc
claims for the purposes of admissibility.

4.7 With respect to the alleged violation of articles 7 and 10, the State party argues that the
author has not cited any authority in support of his proposition that the “death row
phenomenon™ can apply to a prisoner detained in an abolitionist State for crimes committed
in that State, where that person has been previousiy sentenced to capital punishment in
another State, The author was sentenced to imprisonment for robberies he committed in
Canada and was not on death row in Canada. It is submitted, therefore, that the “death row
phenomenon’™ does not apply in the circumstances and he has no claim under articles 7 and
10.
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4.8 On the author’s argument that the sentencing in Canada had no valid objective as he had
been sentenced to death in the United States, the Stale party subinits that the sentencing
principle of retribution, denunciation and deterrence require the impeosition of a sentence in
Canada for crimes committed in Canada.

4.9 According to the State party, if fugitives in Canada facing the deuath penalty were not
prosecuted and sentenced for crimes in Canada, this would lead to potential abuses. First, it
would create a double standard of justice. Such fugitives would be immune from prosecution
while individuals not facing the death penalty would be prosecuted and sentenced, even
though the crime committed in Canada was the same in botlh cases. Similarly. it would
encourage lawlessness among such fugitives since in Canada they would be de facto immune
from prosecution and imprisonment. In essence, fugitives sentenced to death for murder in
the United States would be given a “‘carte blunche™ to commit subsequent offences in Canada.

4.10 If the Committee were to find that the facts of this case do raise issues under artivles 7
and 10, the State party submits that the author has not substantiated a violation of these
articles for the purposes of admissibility. The State party argues that the Committee has on
many occasions rciterated that lengthy detention on death row does not constitute 2 violation
of articles 7 and 10 in the absence of some further compelling circumstances.® It states that
the facts and circumstances of each ease need to be examined, and that in the past the
Committee has had regard to the relevant persanal factors of the author, the specific
conditions of dectention on death row and whether the proposed method of execnution is
particularly abhorrent. Neo such circumstances apply in this case. Moreover, it states that,
where the delay in awaiting execulion 1s the fault of the acoused, such as where he escapes
custedy, the accused cannot be allowed to take advantage of this delay. In this case, the delay
arises [’r;]n‘l the author’s own criminal acts, his escape and the robberies he committed in
Canada.

4.11 With respect to the alleged violation of article 6, the State party states that the author has
provided no authority for his proposition lhat defaining an individual for crimes cotmmitted in
that State despite the fact that the same person has been senienced to death in another State
raises an issue under article 6. The author was sentenced in Canada for robberies he
committed there and is not facing the death penalty in Canada.

4.12 The State party contends that the author has failed to substantiate his claim that his
departation trom Canada would violate article 6. It recalls the Committee’s jurisprudence
that *if a State party takes a decision relating to a person within its jurisdiction aud the
necessary and foresceahble consequences is that the person’s rights under the Covenaut will be
violated in another jurisdiction, the State party itself may be in violation of the Covenant »®
The State party also invokes the Committee's decision in Reid v. Jamaica, when it decided
that the requirement of article & that a sentence of death may be “imposed in accordance with

4 The State party refers to the following cases Prad and Morgan v. Jamaica, Cominunication Nos. 2/0/1986,
2251987, Barren and Surcliffe v. Jamatca, Communication Nos. 270/ 988, 27i/1988, Kindler v. Canada,
Communteation No. 47071900, Views adopted on 30 July 1993, Johnuson v. Jamaica. Communication No.
58871094 and Franciy v. Jamaica, Commnnnicazon No. 60671 994.

5 The State pmity refers to Praa and Morgan, supra, Wallen and Baptiste (No. 2} (1994), 45 W.IR. 405 at 438
(C.A.. Trinidad & Tabago).

6 Kindler. supra.
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the law” implied that the procedural guarantees prescribed in the Covenant were observed.”
According to the State party, if the procedural guarantees of the Covenant were observed,
there is no violation of article 6. The only due process issue raised by the author was the
narrower appeal of conviction and sentence allowed under Pennsylvanian law. In this respect,
the State party contends that the author has not substantiated his claim that he was deprived
of hts right to review by a higher tribunal and it refers mutatis mutandis to its subinissions on
article 14, paragraph 5, (below).

4.13 On article 14, paragraph 5, of the Covenant, the State party presents several arguments
to demonstrate that an issue under this article does not arise. Firstly, it contends that the
author's complaint has its basis in the law of the United States, State of Pennsylvania and not
in Canadian law. Therefore, the author has no prima facie claim against Canada.

4.14 Secondly, the State party contends that the author’s right to review by a higher tribunal
should be treated under article 6 and not separately under article 14. It argucs that, given that
the Commiittee interprets article 6, paragraph 2, as requiring the maintenance of procedural
guarantees in the Covenant, including the right to review by the higher tribunal stipulated in

article 14, paragraph 3, to the extent that this case raises issues under article 6, this right to
review should be treated under article 6 only.

4.15 Thirdly, the State party argues that the author’s detention in and removal from Canada
does not raise an issuc under article 14, as his incarceration for robberies committed in
Canada did not have any necessary and foreseeable consequence on his right to have his
convictions and sentences reviewed in Pennsylvania. It is also submitted that the author’s
removal did not have any necessary and foreseeable consequence on his appeal rights since
the author’s appeal had already taken place in 1991, while he was imprisoned in Canada.

4.16 The State party argues that, although in the United States a prisoner’s rights may be
adversely affected in the event that he escapes from custody, the author has failed to
substantiate his claim that his right to review by a higher tribunal was violated. It encloses the
judgement of the Supreme Court of Pennsylvania on the author’s appeal, indicating that the
Supreme Court ot Pennsylvania is statutorily mandated to review all death sentences, in
perticular the suffictency of the evidence to sustain a conviction for first degree murder, This
statutory review was undertzken with respect to the author’s case, on 22 October 1991, at
which he was legally represented. The Supreme Court affirmed both the conviction and
sentence. On the allegation that the trial judge committed errors In instructing the jury and
that those errors had not be reviewed by the Supreme Court, the State party submits that even
if the judge so erred, upon a realistic view of the evidence, a properly instructed jury could
not have come to any other conclusion than that reached by the jury in the author’s trial.

4,17 The State party further submits that two additional review recourses are available to the
author 11 the United States. The first is a petition filed in the Court of Commeon Pleas under
Pennsylvania's Post-Conviction Relief Act (PCRA) in which constitutional issues may be
raised. The State party claims that the author has already filed a petition under this Act. The
second is a petition for writ of habeas corpus filed in the District Court for the Eastern
District of Pennsylvania. This court has the power to overtumn the judgements of the courts of
the Commonwealth of Pennsylvania, if it concludes that the conviction was pronounced in




7 Reid v, Jamaica. Commumication No. 25071987,
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vicolation of rights guaranteed to criminal defendants under federal iaw. If the author is
unsuceessiul in both of these petitions, he may appeal to the higher courts and uitimately to
the United States Supreme Court.

4.18 In addition, the State party submits that the author conld petition the Governor of
Pennsylvania for clemency or to have his sentence commuted to a less severe one. Prior [light
does not preclude such an application. According fo the State party, in lipht of the recourses
available to a prisoner on death row, only two executions were carried out in Pennsylvania
over the past thirty yeairs.

4.19 Finally, with a view to admissibility of the commumication as a whoic, the State party
argues that it is incompatible with the provisions of the Covenuant, under article 3 of the
Cptional Protocol, and article 5. paragraph 1 of the Covenant. It is submitted that the
provisions of the Covenant should not be ratsed as a shield to criminal liability and the author
should not be allowed to rely on the Covenant to support his argument that he should not
have been prosecuted in Canada for crimes he committed there. Moreover, the Covanant
should not be used by those who through their own criminal acts have voluntarily waived
certain rights. The State party contends that the author’s claims are contradictory. On the one
hand, he claims that his removal from Canada to the United States violates articles 6 and 14,
paragraph 5 of the Covenant, on the other, that his detention vieolates mticles 7 and 10.
Canada is alleged therefore, to violate the Covenant by removing him as well as not removing
him.

State party’s responsc on the ments

5.1. With rcspect to the allegation of a violation of articles 7 and 10, the State party submits
that contrary to what is implied in the author’s submissions, the “‘death row phenomenon™ is
not solely the psychological stress experienced by inmates sentenced to death, but relates also
to other conditions including, the periodic fixing of execution dates, followed by reprieves,
physical abuse, inadequate food and {solation.

5.2 With respect to the author’s request for a stay of his deportation until such time as Canada
received an extradition request and an ussurance that the death penalty would not be carried
out, the State party submits that the United States has no obligation to seek extradition of a
fugitive nor to give such assurances. The Government of Canada cannot he expected to wait
for such a request or to wait for the granting of such assurances before removing fugitives 1o
tle United States. The danger of a fugitive going unpunished, the lack of authority to detain
him while waiting for an extradition request and the importance of not providing a safe haven
for those accused of or found guilty of murder, militate against the existence of such an
obligation. Moreover, the Minister of Citizenship and Iimmmigration has a statutory obligation
o execute a removal ovder as soon as reasonably practicable,

5.3 On the alleged wviolauon of article 6 and the author’s contention that errors were
committed during his irial in Pennsylvania, which would have provided the basis for a appeal,
the State party states that it is not for the Committee to review the facts and evidence of a trial
unless it could be shown to have been arbitrary or a denial of justice.® It would be

8 McTaugar v. Jamaica, Commumication Na. 7¢9/1967,
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inappropriate to imposec an obligation on it to review trial proceedings. particularly given that
they occurred 1n the United States.

5.4 In relation to the allegation of a violation of article 14, paragraph S, the State party
submits that this article does not specify what type of review is required and refers to the
Travaux Préparatoires of the Covenant, which it claims envisaged a broad provision that
recognised the principle of a right to review while leaving the type of review procedure ta be
deterrnined in accordance with their respective legal systems,”

5.5 The State party reiterates that the author’s casc was fully reviewed by the Supreme Court
of Pcnnsylvania. It submits that, although originally in Pcnnsylvania a defendant swho
escaped custody was held to have forfeited his right to a full appeliate review, the Supremo
Courl of this state has recently departed from this position, holding that a fugitive should be
allowed to exercise his post-trial rights in the same manner as he would have done had he not
become a fugitive. This is dependent, the State party clarifics, on whether the fugitive retums
on time to (ile post-trial motions or an appeal. If also notes that filing deadlines are subject to
cxceptions which allow for late filing. '°

The author’s comments on State party’s response on admissibility and the merits

6.1 In relation to the State party’s arguments on non-exhaustion of domestic remedies with
respect to the author's detention in Canada, the author submits that it was not until 1993,
almast 5 years after his robbery convictions, that he was ordered dcported. [1e argues that he
could have been granted early parole for the purposes of deportation to the United States and
as such couid not have known in 1988 that Canada would see fit ta detain him for the fuil (0
years of his sentence. Furthermore, the authar could not have known in 1988 that aithough
the United States was willing to seek extradition, it would not do so “as the eventual
deportation of the author to the United States appeared less problematie.”

6.2 On the question of an appeal to the National Parcle Board, including appeals of the
annual reviews, the author submits that appeals of this nature would have been ineffective as,
based on the evidence, the Board could only find that *if released” the author would likely
cause, inter alia, serious harm to another person prior to expiry of sentence. However, as in
reaiity the author would not have been released on completion of two-thirds of his sentence,
but would have been turmed over to the Canadian immigration services 1o be deported, the
prison authorities shouid not have submitted the author’s case to the Parole Beard [or review
in the first place. Once seized with the case, the Board could not refuse to rule on the risk of
hanm, were the author to be released.

6.3 On the issue of the possibility of applying for transfer to the United States pursuant to the
Transfcr of Offenders Treaty, the author argues that the consent of both States parties is
nccessary for such a trapsfer and that Canada would never have agreed considering its refusal
to deport him before he had served his full term of unprisonment. Further, the author argues

9 The State party refers to M. Nowal, UN. Covenant on Civil and Political Rights: CCPR Commentary
(Stroasbourg: .17, Engel, Fublisher, 1993} at Z006.
10 The Stare party refers to Commonwealth ot Popnsvlvonia v eemer 705 4. 24 627 (Pa. iP97)
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that the onus should not be on him te pursue legal remnedies, all of which he considers wounld
have been futile, to hasten his return to the jurisdiction where he was sentenced to death,

6.4 With respect to a possible appeal of the author's request for a stay of the deportation order
from the Superior Court of Québec, the author submite that this decigsion was rendered arally
on G August 1998, at approximately 20:00. The Government of Canada removed the author in
the early hours of 7 August 1998, before any appeal could be launched, Therefore, any appeal
would have been moot and futile because the very subject of the proceedings was no longer
within Canadian jurisdiction.

6.5 The author reiterates that the judge of the Supcrior Cowt declined jurisdiction to stay the
deportation because the Federal Court bad refused to intervene. He argues that although the
judge wen! on to analyse the case on the merits he should not have done so, having declined
Jurisdiction and that an appeal, had it not been moot, would have been limited to the gquestion
of whether he cught to have declined jurisdiction and not whether he had made a case that his
rights under the Canadian Charter of Rights and Freedoms had been violated.

6.6 The author contests the State party’s arguiment on incompatibility and states that the
theory that if the author’s c¢rimes in Canada had gone unpunished a precedent would have
been set whereby those subject to execution in ong state vould conumit crimes with impunity
in another state, iz inherently flawed, On the contrary, the author argues that if death row
inmates knew that they would be prosecuted for crimes in Canada this would encourage them
to cormumit such cximes there in order to scrve a prison seatence in Canada and prolong their
life or indeed commit murder in Canada and stave off execution in the United States
indefinitely. If the author had been “removed by way of extradition following apprehension
in Canada in 1988, he would have had little in the way of arguments to put forth.”

6.7 The author contests the State party’s arguments on the merits. He confinms that he has no
authority for the proposition that detention in Canada for crirnes committed in Canada can
constitute death row confinement as there is no such recorded instance. The author submits
that the mental anguish that characterises death row confinement began with his apprehension
in Canada in 19288 and “will only end upen his execution in the United States.”

6.8 The author rejects as misinterpretation, the State party’s point that the decision in Pratt
and Morgan'' is authority for the proposition that a prisoner cannot complain where delay is
due to his own fault such as an “escape from custody”. He concedss that the period when he
was at large is not computed as part of the delay but this period began from the point of
apprehension by the Canadian authoritiems. He lurther submits that he was not detained in
Canada because of his escape but rather because he was prosecuted and convicted of robbery.

6.9 On the State party’s reference to the conditions of detention in the Special Handling Unit,
the author submits that this is the only super-maximum facility of its kind in Canada, and that
he was subjected to “abhorrent living conditions”. He also submits thal the WNational Parole
Board’s decision te held him for the full 10 years of his sentence and the subsequent annual
reviews maintaining this decision constituted a formn of reprevc, albeit temporary, from bis
return to the [fnited States where he was to be executed. In this regard, the author refers to the
diseussion of this issue in Pratt and Morgan (Privy Council), where Lord Griffith commentad

L1 Peaet and Morgan v. Jamatca, supra.
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on the anguish attendant upon condemned prisoners who move from impending execution to
reprieve,

6.10 The author argues that to remove him to a jurisdiction which limits his right to appeal
violates article 14, paragraph 5, of the Covenant, and submits that article 6 of the Covenant
shouid be read together with article 14, paragraph 5. On the issue of the Supreme Court of
Penmsylvania'’s review of his case, the author maintains that the Court refused to entertain any
claims of c¢rror at trial and, therefore, reviewed the evidence and decided to uphold the
sonviction and sentence. Issues such as the propriety of jury instructions arc cxcluded from
this type of review.

6.11 Without wishing the Committee to consider the transcripts of the murder trial, the author
also refers to alleged errors that occurred during the course of his trial that could have
changed the cutcome of the case. He refers to a question from the jury which sought to clarify
the difference between 1°° and 3" degree murder and manslaughter. The jury's rcquest was
not answered, as the author’s attorney could not be located. When the attomey appcared the
next day, the jury was ready to deliver a verdict without receiving an answer to the request
for clarification. A verdict of 1™ degree murder was then returmncd.

6.12 The author submits that while 2 mechanism allowing limited review might be viewed as
acceptable 1n cases in which non-capital crimes have been committed, he contends that this is
wholly unacceptable where the defendant’s life hangs in the balance, and when he is barred
from having any claim of error at trial reviewed.

G.13 On the possibility of secking relief under the FCRA, lhe author confirms that he did
indeed seek relief by f{iling such a motion after he was deported to the United Stales. This
motion was dismissed on 21 July 1999, and by reference to the previcus case of
Commonwealth v. Kindler, it was argued that the author’s fugiti ve status had disqualified him
from seeking such relief. The author further submits that as his application for relief under the
PCRA was dismissed, he cannot seek federal haheas corpus relief, as PCRA rclief waus
refused on the basis of the failure to respect a Slate statute.

6.14 On the possibility of a request to the Governor of Pemmsylvania to seek commutation of
hiz sentcnce to life, the author argues that the Governor is an elected politictan who has no
mandate to engage in an independent. neutral review of judicial decisions. It is submiticd that
his/her function in this respect “docs not satisfy the requirements of articles 14(5) and 6 of the
Covenant'”.

Commuittee's consideration admissibility

7.1 At its 75" session, the Committee considered the admussibility of the communication. It
ascertained that the same matter was not being examined under another international
procedure of international investigation or settlement.

7.3 As regards the author’s complaint relating o prison conditions in Canada, the Committee
found that the author had not substantiated this claim, for purpuses of adimissibility,

7.4 On the issue of an alleged violation of articles 7 and 10 of the Covenant in connection
with the author’s detention in Canada with the prospect of capital punistmment awaiting him in
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the Unitcd States upon serving his tenm of imprisonrment in Canada, the Committee noted that
the author was not confined to death row in Canada, but serving a ten year sentence for
robbery. Cousequently, he had failed to raise an issuc under articles 7 and 10 in this respect
and this part of the communication was found to he inadimissible under articles 2 and 3 of the
Omptional Protocol.

7.5 As to the alleged violation of article 6 for detaining the author in Canada for crimes
committed therein, the Committee considered that he had not substantiated, for purposes of
admissibility, how his right to life was violated by his detention in Canada for crimes
committed there, This aspect of the communication was declared inadmissible undey article 2
of the Optional Protocol.

7.6 The State party had argued that the author could not avail himself of the Optional
Protocol to complain about his deporiation to the United States, as he had not appealed his
request for a stay of the deportation order from the Superior Court of Québec to the Coutt of
Appeal and therefore had not exhausted domestic remedies. The Committee observed the
author’s response, that an appeal would have been ineffective as the Court of Appeal would
only have dealt with the issue of jurisdiction and not with the merits of the case, and that the
State party removed the author within hours of the Superior Court's decision, thereby
rendering an attempt to appeal this decision moot. The Committes noted that the State party
had not contested the speed with which the author was deported, aller the decision of the
Superior Court and. therefore, irrespective of whether the author could have appealed his case
on the merits, found that it would be unreasonable to expect the author to appeal such a case
after his deportation, the very act which was claimed to vielate the Covenant. Accordingly,
the Committee did not aceept the Stale party’s argument that this part of the communication
was inadmissible for failure to exhaust domestic remedies,

7.7 As regords the author’s claim under articlc 14, paragraph 3, of the Clovenant, and that
Canada violated article 6 by deporting him, the Committee observed that the author had the
right under Pennsyvlvanian law 1o a filll appeal apgainst his convietion znd sentence.
Furthermore, the Committee noted that, according to the documents provided by the parties.
while the extent of the appeal was limited after the author had become a fugitive, his
conviction and sentence were reviewed by the Supreme Court of Pennsylvania, which has a
statutory ohbligation to review all death penalty cases. According to these documents, the
author was represented by counsel and the Court reviewed the evidence and law as well ag
the elements required to sustain a fitst-degree murder conviction and capital punishment. In
thege particular eircumnstances, the Committee found that the anthor had not substantiated, for
puiposes of admissibility, his clzim that his right under article 14, paragraph 5, was violated
and that, thersfore, his deportation from Canada entailed a violation by Canada of article 6 of
the Covenant.

7.8 Notwithstanding ifts decision that the claim based on article 14, paragraph 5, was
inadmissible, the Committee considered that the facts before it raised two issues under the
Covenant that were admissible and should be considered on the merits:

1. As Canada has abolished the death penaity, did it viclate the author’s right to life under
article 6. his right not o be subjected o torture or to cruel, inhuman or degrading treatment or
punishment under article 7, or his right to an effective remedy under article 2, paracraph 3, of
the Covenant by deporting him to a State in which he was under sentence of death without
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ensuring that that sentence would not he carried out?

2. The Stafe party had conceded that the author was deported to the United States before he
could exercise his right to apoeal the rejection of his application for a stay of his deportation
before the Québec Court of Appeal. As a consequence the author was not able to pULSUE any
further remedies that might be available. By deporting the author to a State in which he was
under sentence of death before he could exercise all his rights to challenge that deportation,
did the State party vielate his rights under articles 6, 7 and 2 of the Covenant?

The Committee concluded that, given the seriousness of these questions, the parties should be
afforded the oppertunity to comment on them before the Committee expressed its Views on
the merits. The parties were requested (o provide information on the current procedural
situation of the author in the United States and on any pro spective appeals he might be able fo
pursue, The State party was requested to supplement its submissions in relation te the above
questions and request for information as soon as possible, but in any event within three
months of the date of transmittal of the admissibility decision. Any statements received from
the State party were to be communicated to the author, who would be reguested to respond
within two months.

The Siate party’s response on the merits pursuant to the Committee’s reauitest

8.1 By note verbale of 15 November 2002, the State party responded to the guestions and
request for further information by the Cominittee.

1. Whether Canada viclated the Covenant by failing to seck assurances that the death

penaily would not be carried out

8.2 The State party refers o article 6, paragraph 1, which declares that every human being
has the right to life and guarantees that no one shall be arbitrarily deprived of his or her life.
It submits that with respect to the fmposition of the death penalty, article 6, paragraph 2,
specifically permiits its application in those countries which have not abotished it, but requires
that it be imposed in a manner that respects the conditions outlined in article 6.

8.3 Article 6 does not explicitly refer to the situation where someone is extradited or removed
to another state where that person is subject to the imposition of the death penaity. However,
the State party notes that the Commitice has held that *if a State party takes a decision
relating to a person within its jurisdiction and the necessary and foreseeahle conscguerncs is
that that person’s rights under the Covenant will be violated in another jurisdiction, the State
party itsell may be in violation of the Covenant.””'® The Committee has thus found that
article G applies to the situation where a State party seeks to extradite or remove an individual
to a state where he/she faces the death penalty.

8.4 Article 6 allows States parties to extradite or remove an individual to a state where they
face the death penally as long as the conditions respecting the imposition of the death penalty

12 Kindler v, Canadea. supra, Ng v, Canada, Commiimication Neo. LG68/1081, Views adopred on § November
iB03. Cox v Cangda, Communicaton No. 539/(993. Views adopted on 3 Ocrober 1994, G.T. v. Australia,
Comnremication No. 706/1 9896, Views adapted on 4 November [997,
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in article & are met. The State party argues that the Committee, in the instant caseg, does not
s (0 question whether the imposition of the death penalty i the United Stutes meets the
counditions prescribed in article 6.!> Rather, the Committee asked whether Canada violated
the Covenant by failing to seek assurances that the dcath penalty would not be carried oul
against the author.

8.5 According lo the State party, article 6 and the Comumittee’s General Comment 14 on
article 6'* are silent on the issue of seeking assurances, and no legal authority supporis the
proposition that abolitionist states must seek assurances as a matter of international law. The
State party submits thal o subsume such a requirement under article 6 would represent a
significant departure from accepted rules of treaty interpretation, including the principle that
a treaty should be nterpreted in light of the intention of the states partics as reflected in the
terms of the treaty."’

8.6 The State party recalls that the Committee has considered several communpications
respecting the extradition or removal of individuals from Canada to states where they face the
death penalty. In none of these cases did the Comumnittee raise concerns about the absence of
seoking assurances. Furthermore, the State party observes that, the Committee has on
previous oceasions rejected the proposition that an abolitionist state that has ratified the
Covenant is necessarily required to refuse extradition or to scek assurances that the death
penalty would not be applied. In Kindler v. Canada,'® the Human Rights Committee asked,
“Did the fact that Canada had abolished capital punishment...require Canada to refuse
extradition or request assurances from the United States. ..that the death penalty would not be
imposed against Mr. Kindler". The State party notes the Comunittee’s statement in this ragard
that it “does not find that the terms of article 6 of the Covenant necessarily require Cunada to
refuse to extradite or to seek assurances.” These comments were repeataed in the
Committee’s views in Ng v, Canada'’ and Cox v. Canada.'®

8.7 As to the Second Optional Protocol to the International Covenant on Civil and Palitical
Rights, aiming at the abolition of the death penalty pursuant to which States parties are
required to take all necessary measures to aholish the death penalty within their jurisdictions,
the State party refers to the Committee’s finding that for States parties to the Second Optional
Protocol, its provisions are considered as additional provisions to the Covenant and in

13 According to the State party, with respect to the conditions under which the death penalty is applied in the
State of Pennsylvania, the Comunittes found in paragraph 7.7 of its decision on admissibility that the author had
the right under Permsyivanian law to 2 full appeal sgamnst his conviction and sentence and that the conviction
and scntence were reviewed by the Supremie Court of Pennsylvania. The Committes held that the author’s
claim hased an article 14, paragragh 5 was inadmissille,

14 HRI/GEN/1/Revg,

15 The State party refers to Article 21 of the Vienna Convention on the Law of Treaties, TN, Doc. A/Conf
39/27 (1969} which states that a “‘treaty shall be mtarpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in light of its ohject and purposs’.  Article 31
reguires that the ordinary meaning of the terms of a provision of the tecaty be the primary source for interpreting
its meaning. The conrext of a weaty for the purpeses of interpreting its provisions includes any subsequent
dgreement or practise of stales parties that confer an additional meaning to the provision (art, 31, paragraphs 2
and 3},

16 Supra

17 Supra

18 Supm
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particular article 6.'7 Tt submits that the instrument is silent on the issue af extradition or
temoval to face the death penalty, including whether assurances are required. The State party
expresses 1o view on whether this instrument can be interpreted as iMposing a requirement
that assurances be sought, but emphasizes thut it is not currently a party to the Secoud

Optional Frotocol. Therefore, its actions may only be scrutinized under the provisions of the
Covenant.

8.3 The State party argucs that at the time of the author’s remowval, 7 August 199X, there was
no domestic legal requirement, that Canada was required (o seek assurances from the United
States that the death penalty would not be carried out against him. While the Supremec Court
of Canada had not ruled on this issue in the immigration context, they had dealt with it in
relation to extradition, finding, in the cases of Kindiler v. Canada (Minister of Justice),2® and
Reference Re Ng Extradition.”’, that providing the Minister with discretion as to whether to
seek assurances that the death penalty would not be carried out and the decision to extradite
Kindler and Ng without secking assurances did not violate the Canadian Constitution.??

8.2 It further argues that a State party’s conduct must be assessed in light of the law
applicable at the time when the alleged treaty violation took place: at the time of the author’s
remaovul there was no international legal requirement requiring Canada to seck assurances
that the death penalty would not be carried out against Roger Judge. It submits that this is
svidenced by the Committee’s interpretation of the Covenant inn Kindler, N and Cox (supra),
In addition, the United Naton’s Model Treaty on Extradition®® does not list the absence of
assurances that the death penalty will not be carried ont as a “mandatory ground for refusal”
to extradite an individual but it is listed as an “optional ground for refusal”. Finally, it submits
that whether abolitionist states should be required to seek assurances in all cascs when
removing individuals to countries where they face the death penalty is a matter of state policy
but not 2 legal requirement under the Covenani.

8.10 On the question of whether removing the author to & state where he was under a
sentence of death without seeking assurances viclates article 7 of thc Covenant, the State
party submits that the Committee has held that extradition or removal to face capital
punishment, within the parameters of article 6, paragraph 2, does not per se violate article 7.2
It alse notes the Committee’s finding that there muay be issues that arise under article 7 in
connection with the death penalty depending on the “personal factors regarding the author,
the specific conditions of detention on death row, and whether the proposed method of
execution is particularly abhorrent™.?®

3.11 The State party argues that, in the instant case, the Committes rejected as inadinissible
any claims respecting the author’s personal factors, conditions of detention on death row or
the method of execution. The only issue that is raised is whether Canada’s failure to sceik
assurances that the death penalty will not be applied violates the author’s rights under article
7. The State party argues that if the imposition of the death penalty within the parameters of

19 G 7 v duvcralia, supra

20 {19911 28 CR. 770,

21 [1991] 2 5.C.R. 858.

22 Ibid.. at page 240

23 UN. Doc A‘RES/ME/L 16, adepted 14 Decomuber 990,
24 Kincddfer v. Cunada, supi.

25 Kindler v. Canada, supra.
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article 6, parayraph 2, does not violate article 7, then the failure of a state to seek assurances
that the death penalty will not be applied cannot viglate article 7. T'o hold otherwise would
mean that the imposition of the death penalty within the paramcters of article 6, puaragraph 2,
by State X, would not constitute torture, cruel, inhuman or degrading treatment or
punishmment, but thai a state which extradites to State X without seeking assturances that the
death penzlty would not be applied, would be found to have placed the individual at a real
risk of torturc, cruel, inhuman or degrading treatment or punishment. In the State party’s
view, this amounts to an untenable mterpretation of article 7. For these reasons, the Stale
party asserts that it is not in violation of article 7 for having removed Roger Judge to the
United States without seeking assurances.

8.12 The State party submits that article 2, paragraph 3, of the Covenant requires States
parties to ensure that any person whose rights or freedoms have been viclated under the
Covenant, have an effective remedy, that claims of rights violations can be heard before
competent authorities and that any remedies be enforced. The State party relies on its
submissions on articles 6 and 7 and asserts in light of those arguments, that it did oot violate
the author’s rights or frcedoms under the Covenant. Canada’s obligations under article 2,
paragraphs 3(a) and (¢), thus do not arise in this case.

8.13 Furthermore, the State party submits that individuals who claim violations of their righis
and freedoms, can have such claims determined by competent judicial authorities and if such
claims are substantiated. be provided an effective remedy. More particularly, it argues, that
the issue of whether it was required to seek assurances that the death penaity not he applied to
the author could have been raised before domestic courts.*®

Z. Did the removai of the author to a state in which he was under sentence af death

before he could exercise all his rights 1o challenge that removal violate the author’s
rights under articles 6. 7 and 2 of the Covenaiit

8.14 The State party relies, mutaris murandis, on ite previous submissione with respect to thc
first question posed by the Committee. In particular. its argument that article 6 and the
Committee’s relevant General Comment®’ arc silent on the issue of whether a state is required
to allow an individual to exercise all rights of appeal prior to removing them to a state where
they have been sentenced to death. No legal authority has been found [or this proposition and
finding such a requirement under article & would represent a significant departure from
accepted rules of treaty intcrprctation. In the State party’s view, articles 6, paragraph 4, and
14, para§raph 5, provide important safcguards for the State party secking to impose the death
penalty® but do not apply to a State Party that removes or extradites an individual to a State
where they have been sentenced (o death.

26 The Stalc party refers W Canadian Charter of Rights and Freedoms, s. Z4(1) which, in 3 sumitlar manner to the
Covenant, protects individuala® cght to “life, liberty and security of the person and the right not to be deprived
thercof except in accordance with the principles of fundamental justice™ (s. 7) and the right “not 1o be subjected
fo any cruel and umusual treatment or punishunent” (5.12). Anyone who claims that lsis or her rights or freedoms
have becun infringed may apply to a competent court to oblain such remedy as the court considers just and
appropriate in the circumsiances.

27 Supra

28 In the instant case. the Committee tound that the author’s claim of a violation of a right to an appeal inder
Article 14, paragraph 5, of the Cavenant was not substantiatcd for the purposes of the admissibility of the
comimunication {at para. 7.7).
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8.15 The State party explains that Section 48 of the Immigration Act®® stipulates that a
removal order must be executed as soon as reasonably practicable subject to statutory or
judiciai stays. That is, where there are no stays on ite execution, a removaul order is 1
mandatory one which the Minister is legally bound to exccule as soon as reasonably
practicable, having little discretion in this regard. In the present case, the State party submits
that, none of the statutory stays available under sections 49 and 50 of the Immigration Act
applied to the author, and his requests for a judicial stay were dismissed by the reviewing
courts.

8.16 The State party argues that the application for leave to cemmence an application for
Jjudicial review of the Minister’s response that he was unable to defer removal including a
lengthy memorandum of argument was considered by the Federal Court and denied.
Similarly, the Superior Court of Québec considered the aunthor's petition for the same relief
dismissing it for both procedurai and substantive remsons. Neither court found sufficient
reason to stay removal, If the State party were to grant siays on removal orders until all
Icvels of appeal could be exhausted, it argues that this would mean that individuals, such as
the author, who committed serious crimes, would remain in Canada for significantly longer
periods, which would result in lengthy delays on removals with no guaranies that serious
criminals, such as the avthor, could be held in detention thronghout the appeal process.’®

8.17 On whether there has been a violation of article 7 in this regard, the Stzte party relies,
multatls mutandis, on its previous submissions with respect to the first question posed by the
Committee, In particular, if the imposition of the death penalty within the parameters of
article G, paragraph 2, deces not viciate article 7, then the failure of a state to allow an
individual the possibility of exercising all judicial recourses prior to remioval to the state
impoasing the death penalty cannot be a viclation of article 7. The State party argues that the
erucial issue is whether a State party imposing the death penalty has met the standards sct out
in article 6 and other relevant provisions of the Covenant and not whether the State party
removing an individual to a State whers he is under sentence of death has provided that
individual with sufficient opportunity for judicial review of the decision to remove.

8.18 With respect to article 2, paragraph 3 of the Covenant, the State party submits that it has
awol viotated any ol the author’s Covenant rights as he enjoyed sufficient judicial review of his
vermoval order, prior te his removal to the United States, including review of whether the
rermmoval would viclate his human rights.

8.19 On the anthor’s current sitnation in the United States, the State party submats that it has
been informed by the Philadelphia District Attotney’s Office, State of Pennsylvania that the
author is currently incarcerated in a state penitentiary, and that no execution date has been set
for him.

29 This provision has been repealed and replaced by a similar provision in the Lhnmigration and Refugee
Prolection Act.

30 The State party further explains that uwnder the formier Immigration Act and the new Inxuigration and
Retugee Protection Act, the Minister could arpue in favour of detention during the appeal process based on the
grounds that the person was likely (o pose a danger to the public, or unlikely to appear for removal. The reasong
for dercution would be reviewed by an indspendontt decision-maker. The Minisler however., would not be sbie
to pruarantee the continued detention of the person and the langer the period of detention, the more likely that the
individual would be released into the public, :
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8.20 On 23 May 2002, the Supreme Cowt of Peunsylvania denied the author’s application for
post conviction relief. The author has recently filed a petition for habeas corpus in the Federal
District Cowrt. An adverse decision rendered by the District Court can be appezled to the
Federal Court of Appeals for the Third Circuit. This may be followed by an appeal to the U.S.
Supreme Court, If the author’'s federal appeals arc denied, an application for clemency can be
filed with the State Governor. In addition, the State party reiterates that, according to the
state of Pennsylvania, there have only been three persons executed since the reintroduction of
the death penalty in 1976.

8.21 Without prejudice to any of the preceding submissions, the State party apprses the
Committee of domestic developments that have occurred since the events at issue in this
case, On 15 February 2001, the Supreme Court of Cunada held, in United States v. Burns, 3!
that the government must seek assurances, in all but exceptional cases, that the death penalty
would not be applied prior to extraditing an individual to a statc where they fuce capital
punishment. The State party submmits that Citizenship and Immigration Canada is considering
the potential impact of this decision on immigration removals.

The author’s response on the mcrits pursuant to the Commitice’s request

9.1 By letter of 24 Junuary 2003, the author responded to the request for information by the
Committee and commented on the State party’s submission He submits that by relying on
the decision in Kindler v. Canada’, in its argument that in matters of extradition or removal,
the Covenant is not necessarily breached by an abolitionist state where assurances that the
death penally not be carmried out are not requested, the State party has misconstrued not only
the facts of Kindler bul the effect of the Committee’s decision therein.

9.2 Firstly, the author argues that Kindler dealt with extradition as opposed to deportation. He
recalls the Committee’s statement that there would have been a violation of the Covenant “if
the decision to extradite without assurances would have been taken arbitrarily or summarily”,
However, since the Minister of Justice considered Mr. Kincdler’s arguments prior to ordering
his surrender without assurances, the Committes could not find that the decision was made
“arbitrarily or summarily”. The case cwrently under consideration concerns deportation,
which lacks any legal process under which the deportee may reguest assurances that the death
penalty not he carricd out,

9.3 Secondly, the author reiterates that he petiticned the Canadian courts to declare that his
removal by deportation would violate his rights under the Canadian Charter of Rights and
Freedoms, so as to suspend his removal from Canada and “force” the Linited States to request
his extradition, at which point he could have requested the Minister of Justice to seelc
assurances that the death penalty not be camied out. As the Minister of Justice has no such
powet under the deportation process, the State party was able to exclude the author from the
protections afforded by the extradition treaty and no review of the appropriatencss of
requesting assurances was ever camried out. The author submits that the United States would
have requested his extradition and encloses a lotter, dated 3 February 1994, from the
Philadelphia District Attorney’s Office, exhibited with the author's proceedings in Canada,

31 Neatral citation 2001 SCC 7. [2001] S.CJ Neo. &,
32 Supra
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indicating that it will initiate extradition proccedings if necessary. Any retfusal by the Minister
to require aszsurances could then have bevn reviewed through the domestic court system. In
“sidsstepping” the extradition process and returning the author to fuce the death penalty, the
State party is said to have violated the author’s rights under articles 6, 7, and 2 (3) of the
Cloveonant, as unlike Kindler, it did not consider the merits of assurances.

9.4 As to whcther the State party violated his rights by deporting him before he could
exervise afl his rights to challenge his deportation, the author submits that the State party’s
interpretation of its abligations are too restrictive and that death penalty cases require special
consideration. By removing him within hours after the Superior Court of Québec’s decision
(handed down late evening), it is argued that the State party cnsured that the civil righis
issues raised by the author could not benefit from any appellate review,

9.5 The author argues that this restrictive approach is contrary to the wording ot the General
Comment on article 2 which States *...The Committee considers it necessary to draw the
atenticn of State parties to the fact that the obligation under the Covenant is not confined to
thie respect of human rights, but that State parties have also undertaken to ensurc the
enjoyment of these rights to all individuals under their jurisdiction.”” By deporting the author
to ensure that he could not avail himself of his right of appcal, not only did the Stats party
violate article 2. paragraph 3, of the Covenant, but the spirit of this general comment.

9.6 The author submits that the Minister has some discretion, under section 48 of the
Immigration Act aud is not under an obligation to remove him “immediately”. Also, domestic
jurisprudence recognises that the Minister has a duty to exercise this discretion on a case-bﬂy—
case basis. He refers to 1he case of Wang v. The Minister of Citizenship & lmmigrarion™,
where it was held that “the discretion o be exercised is whether or not to defer te another
process which may render the removal order incffective or unenforceable, the object of that
process being ta determine whether removal of that person would exposc him to a nsk of
death or other extreme sanction”. According to this principle, the author believes that he
should not have been deported until he had had an opportunity to avail himself of appellate
review. It is submitted that had his right to appeal not been curtailed by his deportation. his
case would still have been in the Canadian judicial system when the Supreme Court of
Canada detenmined, in Unired States of America v Burus“, that except in exceptional cases,
assurances must be requested in ali cases in which the death penalty could otherwise be
imposed, and he would have benefited from it.

9.7 On the State party’s argument (paragraph 8.13) that ‘‘the issue of whether Canada was
required to seek assurances that the death penalty not be applied to Roger Judge could have
been raised before domestic courts”, the author submits that the State party misconstrued his
legal position. The author’s proceedings in Canada were intended to result in a stay of his
depontation, so as to compel the tnited States to seek extradition, and only at this point could
the issue of assurances have been raised,

0.8 On the author’s current legal position, it is contested that no execution date has been sct.
It is subniitted that a Death Warrant swwas signed by the Governor on 22 Qcotober 2002, and his

32 {2001) FCT 148 {March 6, 2001).
34 Supra
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execution scheduled for L0 December 2002. However, his execution has since been stayed,
pending habcas corpus proceedings betore the Federal District Court.

Issues and proceedings before the Committes

19.1 The Human Rights Committee has examined the communication in light of all the
information made available to it by the parties, as provided for in article 5, paragraph 1, of the
Optional Protocol.

Question 1. As Canada has abolished the death penalty, did it violate the author’s right 1o life
under article 6, his right not to be subjected to torture or to cruel, inhuman or degrading
treatment or punishment under article 7, or his right to an effective remedy under article 2,
paragraph 3, of the Covenant by deporting him to a State in which he was under sentence of
death without ensuring thai that sentence would not be carried out?

10.2 In considering Canada’s obligations, as @ State party which has abolished the death
penalty, in removing persons to another country where they are under sentence of death, the
Committee recalls its previous jurisprudence in Kindler v. Canada,” that it docs not consider
that the deportation of a person from a country which has abolished the death penalty to a
country where he/she is under sentence of death amounts per se to a violation of article 6 of
the Covenant. The Cornmittee’s rationale in this decision was based on an intcrpretation of
the Covenant which read article 6, paragraph 1, together with article 6, paragraph 2, which
dees not prohibit the imposition of the death penalty for the most sernous crimes. It
considered that as Canada itself had not imposed the death penalty but had extradited the
author to the United States to face capital punishment, a state which had not abolished the
death penalty, the extradition itself would not amount to a violation by Canada unless there
was a real risk that the author’s rights under the Covenant would be violated in the United
States. On the issue of assurances, the Committee found that the terms of article 6 did not
necessarily require Canada to refuse to extradite or to seek assurances but that such a request
should at Ieast be considersd by the removing state.

10.3 While recognizing that the Committee should ensure both consistency and coherence of
its jurisprudence, it notes that there may be exceptional situations in which a review of the
scope of application of the rights protected in the Covenant is required, such as where an
alleged violation involves that most fundamental of rights — the right to life - and in particular
if there have been notable factual and legal developments and changes in international
opinion i respect of the issue raised. The Committee is mindful of the fact that the
abovementioned jurisprudence was establishied some 10 years ago, and that since that time
there has been a broadening international consensus in favour of abolition of the death
penalty, and in stateg which have rctained the death peonalty, a broadening consensus not to
carry it out. Significantly, the Committee notes that since Kindler the State parly itsclf has
recognized the need to amend its own domestic law to secure the protection of those

35 Supra
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exiradited from Canada under sentence of death in the receiving state, in the case of United
States v. Burms. There, the Supreme Court of Canada held that the gavernment! must sesk
assurances, in all but exceptional cases, that the death penalty will not be applied prior to
extraditing an individual to a state where he/she faces capital punishment. It is pertinent to
note that under the terms of this judement, “Other abolitionist countries da not, in general,
extradite without assurances.” *° The Commitice considers that the Covenant should be
interpreted as a living instrument and the rights protected under it should be applied in
context and in the light of present—day conditions.

10.4 In reviewing its application of article G, the Comumittce notes that, as required by the
Vienna Convention on the Law of Treatics, a treaty should be interpreted in good taith and in
accordance with the ordinary meaning to be given to the termsa of the ftreaty in their context
and in the light of its object and parpose. Paragraph | of article 6, which states that “Every
human being has the inhorent right to life...”, is a general rule: its purpose is to proteet life.
States parties that have abolished the death penalty huve an obligation under this paragraph to
so protect in all ciroumstances. Paragraphs 2 to 6 of article 6 are evidently included to avoid a
reading of the first paragraph of article 6, according to which that paragraph could be
understood as abolishing the death penalty as such. This construction of the article is
reinforced by the opening words of paragraph 2 (“In countries which have not abolished the
death penalty...”} and by paragraph 6 (“Nothing in this article shall be invoked to delay or 1o
prevent the abolition of capital punishment by any State Party to the present Clovenant.”). In
cifect, paragraphs 2 to 6 have the dual function of creating an exception to the right to life n
respect of the death penalty and laying down limits on the scope of that exception. Omnly the
death penalty pronounced when certain elements are present can benefit from the exception.
Among these limitations are that found in the opening wards of paragraph 2, namcly, that
only States parties that “have not abolished the death penalty” can avail themselves of the
exceptions created in paragraphs 2 to 6. For countries that Aave abolished the death penalty,
there is av obligation not to expose a porson to the real risk of its application. Thus, they may
not remove, either by deportation or extradition, individnals from their jurisdiction if it may
be reasonably anticipated that they will be sentenced to death, without ensuring that the death
sentence would not be carried ocut.

10.5 The Commiltee acknowledges that by interpreting paragraphs 1 and 2 of article 6 in this
way, abolitionist and retentionist States parties are treated differently. But it considers that
this is an inevitable conseguence of the wording of the provision itself, which, as becomes
clear from the Travaux Préparatoires, sought to appease very divergent views on the issue of
the death penslty, in an effort at compromise among the drafters of the provision. The
Committee notcs that it was expressed in the Travaux that, on the one hand, one of the main
principles of the Covenant should be abelition, but on the other, it was pointed out that capital
punishment existed in certain countries and that abolition would create difficultics for such
couniries. The death penalty was seen by many delegates and bodies participating in the
drafting process as an "anomaly” or a "necessary evil”. It would appear logical, therefore, to
interpret the rule in article 6. paragraph 1, in a wide sense, whersas paragraph 2, which
addresses the death penalty, should be intcrpreted narrowly.

10.0 For these reasons, the Committee considers that Canada, as a State party which has
abalished the death penalty, irrespective of whether it has not yet ratified the Second Optional
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Protocol to the Covenant Aiming at the Abelition of the Death Penalty, violated the author’s
right te life under article 6, paragraph 1, by deporting him to the United States, where he is
under sentence of death, without ensuring that the death penalty would not be carried out.
The Committee recognizes that Canada did not itself impose the death penalty on the author.
But by deporting him to a country where he was under sentence of death, Canada established
the crucial link n the causal chain that would make possible the execution of the author.

10.7 As to the State party’s claim that its conduct must be assessed in the light of the law
applicable at the time when the alleged treaty violation took place, the Committee considers
that the protection of huwmn rights evelves and that the meaning of Covenant rights
should in principle be interpreted by veference to the tirne of examination and not, ns
the State party has submitted, by reference to the time the alleged vielation took place.
The Committee also notes that prior to the author’s deportation to the United States the
Committee’s position was evolving in respect of a State party that had abolished capital
punishment (and was a State party to the Second Optional Protocol to the International
Covenant on Human Rights, aiming at the abolition of the death penalty), from whether
capital punishment would subseguent to removal to znother State be applied in violation of
the Covenant to whether there was a real risk of capital punishment as such (Communication
No. 692/1996¢, AR.J. v. Ausiralia, Views adopted on 28 Fuly 1997 and Conununication No.
70671996, G.T. v. Australia, Views adopted on 4 November 1997). Furthermore, the State
party’s concemn regarding possible retroactivity involved in the present approach has no
bearing on the separate issues to be addressed under question 2 below.

Question 2. The State party had conceded that the author was deported to the United States
before he could exercise his right to appeal the rejection of his application for a stay of his
deportation before the Québec Court of Appeal. As a consequence the author was not able to
pursue any further remedies that might be available. By deporting the author to a Statc in
which he was under sentence of death before he could exercise all his rights to challengze that
deportation. did the State party violate his rights under articles 6. 7 and 2, paragraph 3 of the
Covenant?

10.8 As to whether the State party violated the author’s rights under articles 6, and 2,
paragraph 3, by deporting him to the United States where he is under sentence of death,
before he could exercise his right to appeal the rejection of his application for a stay of
deportation before the Québec Court of Appeal and, accordingly, could not pursue further
available remedies, the Commmittee notes that the State party removed the author from its
Jurisdiction within hours after the decision of the Superior Court of Québec, in what appears
to have been an atternpt to prevent him from exercising his right of appeal to the Court of
Appeal. Itis unclear from the submissions before the Committee to what extent the Court of
Appeal could have examined the author’s case, but the State party itself concedes that as the
author’s petition was dismissed by the Superior Court for procedural and substantive reasons
(see para. 4.5 abowve), the Court of Appeal could have reviewed Lhe judgment on the merits.

10.9 The Committee recalls its decision in 4. R. J. v. Australia® | a deportation case where it
did not find a violation of article 6 by the returning state as it was not foreseeable that he

A7 Supra
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would be sentenced to death and “‘becausc the judicial and immigration instances seized of
the case heard extensive argnments” as to a possible violation of article 6. In the instant casc,
the Committee finds that, by preventing the author from exercising an sppesl available to him
under dornestic law, the State party failed to demonstrate that the author’s contention that his
deportation to a country where he faces exccution would violate his right to life, was
sulficiently considered. The State party muakes available an appeliate systern designed to
safeguard any petitioner’s, including the author’s, rights and in particular the most
fundamental of rights — the right to life. Bearing in mind that the State party has abolished
capital punishiment, the decisivn te deport the author to a statc where he is under scatcnce of
death without affording him the opportunity to avail himself of an available appeal, was takon
arbitrarily and in violation of article 6, together with article 2, paragraph 3, of the Covenant.
13.10. Having found a viclation of article 6, paragraph 1 alone and, read together with article
2, paragraph 3 of the Covenant, the Committee does not cousider it necessary to address
whether the same facts amount to a violation of article 7 of the Covenant.

L1, The Human Rights Commiftee, acting under article 5, paragraph 4, of the Optional
Prutocol to the International Cevenant on Civil and Political Rights, is of the view that the
facts as found by the Comunittee reveal a vielation by Canada of articles 6, paragraph 1 alone
and, read together with 2, paragraph 3, of the International Covenant on Civil and Political
Rights.

12. Purseant (o article 2, paragraph 3 (a) of the Covenant, the Committes concludes that the
author is entitled to an appropriate remedy which would include making such representations
as are possible to the receiving state to prevent the carrying out of the death penalty on the
authwor.

13. Bearing in mind that, by becoming a State party to the Optional Protocol, the State party
has recognised the competence of the Commiltee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenunt, the State
party has undertaken to ensurc to all individuals within its territory and subject to its
Jurisdiction the nights recognised in the Covenant and to provide an effective and enforceable
remedy In case a violation has been established, the Cominittee wishes to receive from the
State party, within 90 days, information about the measures taken to give effect to its Views.
The Cormmittee is also requested ta publish the Commitice’s Views.

[Adopted in English, French and Spanish, the English text being the original version.

Subsequently to be issued in Arabic, Chinesc and Russian as part of the Committes’s annual
report to the General Assembly.]
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Individual opinion by Commiitee member vir. Nisuko Ando

With regret, [ must point out that T am unable to share the Committec’s conclusion set
forth in paragraph 7.8 in which it draws attention of bath the author and the State party and
requests them to address the two issues mentioned therein which relate o articles 6, 7 and 2
of the Covenant.

In its decision on admissibility of the communication the Committee makes clear that
the communication is inadmissible as far as it relates to issues under articles 7, 10 (para. 7.4),
article 6 (para. 7.5) and article 14 (5) (para. 7.7), and yet the Commintee concludes that the
facts presented by the author raise the two issues mentioned above. It is my understanding
that in the present communication both the author and the State party have prescnted their
cases in view of the Committee’s earlier jurisprudence on Case Wo 470/1991 (J. Kindler v,
Canada), because in those two communications the relevant facts are very similar or almost
identical. The Committee’s line of argument in the present communication also suggests this.
Under the circumstances 1 consider it illogical for the Committee to state that the
comntunijcation is inadmissible in matters relating to articles 7, 10, 6 and 14 (5), on the one
hand, but that it raises issucs under articles §, 7 and 2, on the other, unless it specities how
thesc apparent contradictions are to be solved. A mere reference to “the seriousness of these
questions’ {para. 7.8) does not suffice: Hence, this individual opinion!

(Signed): Mr. Nisuke Ando
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Individual opinion submitted by Mrs. Chrisline Chanct

Unlike its position in the case of Kindler v. Canada, in this case the Committee
dircctly addresses the fundamental question of whether Canada, having abolished the death
penalty, violated the author’s right to life under article 6 of the Covenant by extraditing him
to a State where he faced capital punishment, without ascertaining that that sentence would
not in fact be carried out.

I can only subscribe to this approach, which I advocated and had wished to see
applied in the Kindler case; indeed, that was the hasis of the individual opinion I submitted in
that case.

In my view, asking that question obviates the need for a response such as the
Committee gives in this case conceming a violation by Canada of article 14, paragraph 5, of
tlie Covenant,

The position adopted by the Comumitice on this point imoplies that it declares itself
competent to consider the author's arguments conceming a possible violation of article 14,
paragraph 5, of the Covenant, as a result of irregularities in the proceedings taken against the
author in the United States, a position identical to that adapted in the Kindler case (para.
14.3).

In my view, while the Comumittes can deciare itself competent to assess the degree of
risk to life (death sentence) or to physical integrity (torture), it is less obvious that it can base
an opinion that a violation has occurred in a State party 1o the Covenant on a third State’s
failure to observe a provision of the Covenant.

Taking the opposite position would amount to requiring a Stata party that called into
Guestion respect for human rights in its relations with a third State to he answerable for

tespect by that third State for all rights guaranteed by the Covenant vis-a-vis the person
concerned,

&And why not? It would certainly bea sicp forward in the realization of human rights,
but legal and practical problems would immediately arise.

What is a third State, for exampile? What of States non-parties io the Covenant?
What of a State that is party to the Covenant but does net participate in the procedure? Does
the obligation of a State party to the Covenant in its relations with third States cover all the
rights in the Covenant or only some of them? Could a State party to the Covenant enter a

reservation to exciude implementation of the Covenant from its bilateral relations with
another Statc?

Even setting aside the complex nature of the answers to these questions, applying the
“maximalist” solution in practice is fraught with problems.

For while the Comumittes van asecertain that a State party has not taken any undue
risks. and may perhaps give an opinion on the precautions taken by the State party to that
snd. it cun never really be sure whether a third State has vioialed the rights puaranteed by the
Ceovenant if that State is not a party to the procedurs,
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In my view, therefore, the Comnmittes should in this cagse have refrained from giving
an opinion with respect to article 14, paragraph 5, and should have awaited a reply from the
State party on the fundamental issue of expulsion by an aboelitionist Stale o a Stale where the
expelled individual runs the risk of capital punishment, since the terms in which the problem
of article 14, parsgraph S, is couched will vary depending whether the answer to the first
question is affirmative or negative.

For if an abolitionist State cannot expel or extradite a person to a Siate where that
person could be executed, the issue of the repularity of the procedure followed in that State
becomes irrelevant,

If;, on the other hand, the Commiticc maintains the position adopted in the Kindler
case, it will need to make a thorough study of the problem of States parties’ ohligations under
the Covenant in their relations with third States.

{(Signed): Ms. Christine Chanet



CCPR/C/78/D/829/1998

Fage 27
Individual opinion by Committee member My, Hipalito Salari-Yrigoyen
(dissepting)

I disagree with regard to the present communication on the grounds set forth below:

The Committee is of the visw that the author’s counsel has subslantiated for the
purposes of admissibility, his allegation that the State party has violated his vight to life under
article 6 and article 14, paragraph 5, of the Covenant by deporting him w the United States,
where he has been sentenced to death, and that his claim is compatible with the Covenant.
The Committee therefore declares that this part of the communication is admissible and
should be considered on the merits.

Commuttee’s consideration of the rerits

With regard to a potential violation by Canada of arficle 6 of the Covenant for having
deported the author to face the imposition of the death penalty in the Unitcd States, the
Cominittee refers to the criteria set forth in its prior jurisprudence, Namely, for States that
have abolished capital punishiment and that extradite a person to a country where that person
may face the imposition of a death penalty. the extraditing State must ensure itselfl that the
person is not exposed to a real risk of a violation of his rights under article 6 of the
Covenant.38

The Committes netes that the State party’s argument in the presenl communication,
that several additional review recourses were available to the author, such as filing a petition
in the Court of Common Pleas under Pennsylvania’s Post-Conviction Relief Act, filing a writ
of habeas corpus in the United States District Court for the Eastern District of Pennsylvania,
making a request to the Governor of Pennsylvania for clemency, and appealing to the
Pennsylvania Supreme Court. The Commitiee observes that the automatic review of the
author’s sentence by the Pennsylvania Supreme Court touk place in absentia, when the author
wasg in prison in Canada. Although the author was represented by counsel, the Supreme
Court did nut undertake a full review of the cases, nor did it rcview the sufficiency of
evidence, possible errors at trial, or propricty of sentence., A review of this oature 1s not
compatible with the right protected under article [4, paragraph 5, of the Covenant, which
calls for a full evaluation of the evidence and the court preceedings. The Committes
considers that such limitations in a capital case amount to a denial of a fair trial, which is not
compatible with the right protected under article 14, paragraph 5, of the Covenant, and that
the author’s flight from the United States to avoeid the death penalty does not absolve Canada
from its obligations under the Covenant. In the light of the foregoing, the Committee
considers the State party accountable for the violation of article 6 of the Covenant as a
consequence of the violation of article 14, paragraph 3.

The Committee has nated the State party’s argument that thers was no law under
winch it could have detained the author on expiry of hig sentence and thereftore had to deport
him. The Conmumitiee takes the view that this responsc is unsatisfactory for three reasons,
namely: (1) Canada deported the author knowing that he would not have the right (o appeal
in a capital ease; (2) the speed with which Canada deported the author did not allow him the

18 Commuication No. 692/1996, A R.J. v Australia; No, 706/1996, T. v. Aystemlia; No, 470/1991, Kindlcr v
Canadla; No. 469/1991, Chimat Ng v. Canada and Na, 486/1992, Cox v. Canada.
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opportunity to appeal the decision to remove him; and (3) in the present case, Canada took a
unilateral decision and therefore cannot inveke its obligations under the Extradition Treaty

with the United States, since at no time did the United States request the extradition.

The Committee, acting under article 5, paragraph 4, of the Optional Protocol [inds
that Canada has violated its obligations under article 2 of the Covenant to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the
Covenant because, when it deported the author to the United States, it did not take sufficient
precautions to ensure that his rights under article 6 and to article 14, paragraph 5, of the
Covenant would be fully observed.

The Human Righis Committee requests the State party to do everything possible, as a
matier of urgency to avoid the imposition of the death penalty or to provide the author with a
full review of his conviction and sentence. The State party has the obligation to ensure that
similar violations du not cccur in the future.

Bearing in mind that by signing the Optfional Protocol, the State party has recognized
the competence of the Committee to determine whether there has been a violation of the
Covenant or not and that, pursuant to article 2 of the Covenant, the State party has undertaken
to ensure to all individuels within its territory and subject Lo its jurisdiction the rights
recognized in the Covenant to provide an effective and enforceable remedy in case a violation
has been established. the Committee wishes to receive from the State party, within 90 days,
infermation about the measures taken to give effect to its Views., The State party is also
requested to publish these Views,

{(Signed). Mr. Hipdlito Solari-Yrigoyen
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Individual Opinion of Committee Member Mr. Rajsoomer Lallah

{econcurring)

L entirely agree with the Committee's revision of the approach which it had adopted in
Kindler v. Canada in relation to the correct interpretation to be given to the “inherent righ! to
life” guaranteed under article 6(1) of the Covenant This revised interpretation is well

oxplicated in paragraphs 10.4 and 10.3 ol the present Views of the Committee. I wish,
however, to add three observations.

First, while it is encouraging to note, as the Commitiee docs in paragraph 1032 of the
present Views, that there is a broadening intcrnational consensus in {avour of the abolition ol
the death penalty, it is appropriate to recall that, even at the time when the Commiitee was
considering its views in Kindler some 10 years ago, the Committee was quite divided as to
the obligations wiich a State party undertakes under article 6(1) of the Covenant, when faced
with a decision as to whether o remove an individual from its territory to another State where
that individual had becen scntenced to death. No less than five members of the Committee
dissented from the Committee’s Views, precisely on the nature, operation and interpretation
of article 6(1) of the Covenant. The reasons which led those five members to dissent were
individually cxpressed in separate individual epinions which are appended to this scparate
opinion as A, B, C, D and E. In the case of the separate opinion at E, only the fact that
appears most relevant is reproduced (paragraph 19 to 25).

My second observation is that other provisions of the Covenant, in particular, articles
(2) and 26, may be relevani in interpreting article G(l), as noted in some of the individual
opinions.

It is also encouraging that the Supreme Court of Canada has held that in similar cases
assuranices must. as the Committee notes, be obtained, subject to exceptions. 1 wonder to
what extent these exceptions could conceptually be envisaged given the autonomy of article
6(1) and the possible impact of article 5(2) and also article 26 which governs the legisiative,
executive and judicial behaviour of States parties. That, however, is a bridge to be crossed by
the Committes in an appropriate case,

(Signed): Rajsoomer Lallah
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Appendix

Individual opimions submitted pursuant to yule 94, paragraph 3,

of the Commnittee's rules of procedure, concerning the Commitiee's
views g communication No. 470/199% (Joseph Kindler v. Canada)

A. Individoal opinion submitted by Mr. Bertil Wennergren (dissenting)

I canmnot share the Committee’s views on a non-violation of article 6 of the Covenant. In
my opinion, Canada vielated article 6, paragraph 1, of the Covenant by extraditing the author
to the United States, without having sought assurances for the protection of his life, i.c. non-
execution of a death gentence imposed upon him. [ justify this conclusion as follows:

Firstly, I would like to clarify my interpretation of article 6 of the Covenant. The
Vienna Convention on the Law of Treaties stipulates that a treaty must be interpreted in good
faith and in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose. The object of the provisions of article
6 1s human life and the purpuss of its provisions is the protection of such life. Thus,
paragraph 1 emphasizes this point by guaraniceing lo every human being the inhersnt right to
life. The other provisions of article 6 concern a secondary and subordinate object, namely to
allow States parties that have not abolished capital punishment to resort to it until such time
they feel ready to abolish it, In the travaux préparatoires to the Covenant, the death penalty
was seen by many delegates and bodies participating in the drafting process an "anomaly" or
a "necessary evil”, Against this background, it would appear to be logical to interpret the
fundamental rule in article ¢, paragraph 1, in a wide sense, whereas parapgraph 2, which
addresscs the death penalty, should be interpreted narrowly. The principal difference
between my and the Commiittee's views on this case lies in the importance I attach to the
fundamental rule in paragraph 1 of asticle 6, and my belief that what is said in paragraph 2
about the death penalty has a limited objective that cannot by any rackoning ovemride the
cardinal principle in paragraph 1.

The rule in article 6, paragraph 1, of the Covenant stands out from among the others laid
down in article 6; moreover, article 4 of the Covenant makes it clear that no derogations from
this rule are permitted, not even in time of a public emergency threatening the lifc of the
nation. Mo society, however, has postulated an absolute right to life. All human Higiits,
including the right to life, are subject to the rule of nccessity. If, but only if, absolute
necessity so requires, it may be justifiable to deprive an individual of his life to prevent him
from killing others or so as to avert man-made disastars. For the same reasomn, it is justifiable
to send citizens into war and thereby expose them to a real risk of their being killed. I one
form or another, the rile ot necessity is inherent in zll legal systems; the legal system of the
Covenant 15 no exception.

Article 6, paragraph 2, makes an exception for States parties that have not abolished the
death penalty. The Cavenant permits them to continue applying the death penalty. This
"dispensation” for States parties should not be construed as a justification for the deprivation
of the life of individuals, albeit lawfully sentenced to death, and does not make the execution
of a death sentence strictly speaking legal. It mercly provides a possibility for States parties
to be released from their obligations under articles 2 and 6 of the Covenant, namely to respect
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and to ensure to all individuals within their territory and under their jurisdiction the inherent
right to life without any distinction, and enables them to make a distinction with regacd to
persons having comritted the "roost serious crime(s)".

The standard way to ensure the protection of the right to life is to eriminalize the killiog
of human beings. The act of taking human life is normally subsumed under terms such as
"manslaughter", "homicide" or "murder”. Moreover, there may be omissions which can be
subsumed under crimes involving the intentional taking of life, inaction or omission that
causes the loss of a person's life, such as a doctor's [ailure 1© save the life of a patient by
intentionally failing to activate life-support equipment, or failure 0 come to the rescue of a
person in a life-threatening situation of distress. Criminal responsibility for the deprivation of
life lies with private persons and representatives of the State zlike. The methodology of
criminal legislation provides some guidance when assessing the limits for a State party’s
abligations under article 2, paragraph 1, of the Covenant, to protect the right to life within its
Jurisdiction,

What article 6, paragraph 2, does nol, in my view, 1s to permit States parties that have
abelished the death penalty to reintroduce it at a later stage. In this way, the "dispensation”
character of paragraph 2 has the positive effect of preventing a proliferation of the
deprivation of peoples' lives through the execution of death sentences among States parties 0
the Covenant. The Second Optional Protocol to the Covenant was drafted and adopted so as
to encourage Statces parties that have not abolished the death penalty to do so.

The United States has not abolished the death penalty and therefore may, by operation of
article 6, puragraph 2, deprive individuals of their lives by the execution of death sentences
lawfully imposed, The applicability of article 6, paragraph 2, in the United States should not
however be construcd as extending to other States when they must consider issues arising
under article 6 of the Covenant in conformity with their obligations under article 2, paragraph
1. of the Covenant. The "dispensation" clause of paragraph 2 applies mersly domestically
and as such concems only the United States, as a State party to the Covenant.

Other States, however, arc in my view obliged to observe their duties under article 6,
paragraph 1. namely to protect the right to life. Whether they have or have not abolished
capital punisliment does not, in my opinion, make any difference. The dispensation in
paragraph 2 does not apply in this context. Only the rule in article G, paragraph 1, applies,
and it rnust be applied strictly. A State party must not defeat the purpose of article 6,
paragraph 1, by failing to provide anyone with such protection as is necessary to provent
Lis/her cight to life from being put at risk. And under article 2, paragraph 1, of the Covenant,
protection shall be ensured to all individuals without distinction of any kind. Ne distinction
must therefore be made on the ground, for instance, that a person has committed a "most

serious crime".

The value of life is immmeasurabie for any human bemg, and the right to life enshrined in
article 6 of the Covenant is the supreme htunan right. It is an ebligation of States parties to
the Covenant to protect the lives of all human beings on their tercitory and uader theit
jurisdiction. It issues arise in respect of the protection of the right to life, priority must not be
accorded to the domestic laws of other countries or to (bilateral) treaty articles. Diiscretion of
ay nature pecuitted under an extradition treaty cannot apply, as there is no room for it under
Covenant obligations. It is worth repcating that no derogation from a State's obligations
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under article 6, paragraph I, is permitred. This is why Canada, in my view, violated article 6,
paragraph 1, by consenting to extradite Mr. Kindler to the United States, without having
securcd assurances that Mr. Kindler would not be subjected to the execution of a death

seutence.
B. Wennergren

[Deone in English, French and Spanish, the English text being the original version. |
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B. Individuual opinion submiited by ¥Ir. Rajseomer Lallah (dissenting)

1. Tam unable to subscribe to the Committee's views to the effect that the facts before it do
not disclose a violation by Canada of any provision of the Covenant.

2.1 1 start by affirming my agreement with the Committee's opinion, as noted in paragraph
13.1 of the views, that what is at issue is not whether Mr. Kindler's rights have been, or run
the real risk of being, violated in the United States and that a State party to the Covenant is
required to ensure that it earries out other conunitinents it may have under a bilateral treaty in
a manner consistent with its obligations under the Covenant. I further agree with the
Committee's view, in paragraph 13.2, to the effect that, where a Statc party extradites
persou in such circumstances as to expose him to a real risk that his rights under the
Covenant will be violated in the jurisdiction to which that person is extradited, then that State
patty may itself be in vialation of the Covenant.

2.2 1 wonder, however, whether the Committee is right in concluding that, by extraditing
Mr. Kindler, and thereby exposing him te the real risk of being deprived of his life, Canada
did not viclate its obligations under the Covenant. The question whether the author ran that
risk under the Covenant in its concrete application to Canada must be cxamined, as the
Conunittee sets out to do, in the light of the fact that Canada’s decision to abolish the death
penaity for all civil, as opposed to military, offences was given cffect to in Canadian law,

2.3 The question which arises is what exactly are the obligations of Canada with regaid to
the right to life guarantced under article 6 of the Covenant even if read alone and, perhaps
and possibly, in the light of other relevant provisions of the Covenant, such as cquality of
treatment before the law under article 26 and the obligations deniving from article 5(2) which
prevents restrictions or derogations from Cuvenint rights on the pretext that the Covenant
recognizes them to a lesser extent. The latter feature of the Covenant would have, in my
view, all its importance since the right to life is one to which Canada gives greater protection
than might be thought to be required, on a minimal interpretation, under article 6 of the
Cowvenant.

2.4 It would be useful to examme, in (um, the requirements of articles 6, 26 and 5(2) of the
Covenant and their relevance to the facts before the Conunittee,

3.1 Article 6(1) of the Covenant proclaims that evcryone has the inherent right to [ife. It
requires that this right shall be pretected by law. It also pruvides that no one shall be
arbitrarily deprived of his life. Undoubtedly, in pursuance of article 2 of the Covenant,
domestic law will normally provide that the unlawful violation of that right will give rise to
penal sanctions as well as civil remedies. A State party may further give appropriate
protection to that right by outluwing the deprivation of life by the State itsclf as a method of
punishment where the law previously provided for such a imethod of punishment. Or, with
the same end in view, the State party which has not abolished the death penalty is required to
restrict its application to the extent permissible under the remaining paragraphs of article 6, in
particular. paragraph 2. But, significantly, peragraph 6 has for ohject to prevent States from
invoking the limitatious in article 6 to delay or to prevent the abolition of capital punishment.
And Canada has decided to abolish this form of punishment for civil, as opposed to military,
offences, It can be said that, in so far as civil offences are concemed, paragraph 2 is not
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applicable to Canada, because Canada is not a State which, in the waords of that paragraph,
hhas not abolished the death penalty.

3.2 It seems to me, in any event, that the provisions of article 6(2) are in the nature of a
derogation from the inherent right to life proclaimed in article 6(1) and must therefore be
strictly construed. Those provisions cannot justifiably be resorted to in order to have an
adverse tmpact on the level of respect for, and the protection of, that inherent right which
Canada has undertaken under the Cavenant "to respect and to ensure to all individuals within
its tertitory and subject to ifts jurisdiction". [n furtherance of this undertaking, Canada has
enacted legisiative measures to do 50, going lo the extent of abolishing the death penaity for
civil offences. In relation to the matter in hand, thice observations are called for.

3.3 First. the obligations of Canada under article 2 of the Covenant have effect with respect
te "all individuals within its territory and subject to its jurisdiction”, irrespective of the fuct
that Mr. Kindler is not a citizen of Canada. The obligations towards him are those that must
avail fo him in his quality as a human being on Canadian soil. Secondly, the very notion of
"protection" requires prior preventive measures, particularly in the case of a deprivation of
life. Once an individual is deprived ol his life, it cannot be restored to him. These preventive
measures necessarily include the prevention of any real risk of the deprivation of life. By
extraditing Mr. Kindler without seeking assurances, as Canada was entitled (o do under the
Extradition Treaty, that the death sentence would not be applied to him, Canada put his life at
real risk. Thirdly, it cannot be said that unequal standards are being expected of Canada as
opposed to other States, In its very terms, some provisions of article @ apnly to States which
do not have the death penalty and olher provisions apply to those States which have not yet
abolished that penalty. Besides, uncqual standards may, unfortunately, be the result of
reservations which States may make to particular articles of the Covenant though, I hasten to
add, it is questionable whether all reservations may be held to be valid.

3.4 A further guestion arises under article 6(1), which requires that no one shall be
arbitrarily deprived of his life. The question is whether the granting of the same and equal
level of respect and protection is consistent with the attitude that, so long as the individual is
within Canada's territory, that vight will be fully respected and protected to that level, under
Canadian law viewed in its total effect even though expressed in different enactments {penal
law and extradition law), whereas Canada might be free to abrogate that level of respect and
protection by the deliberate and coercive act of sending that individual away from its termitory
to another State where the fatal act runs the real risk of being perpetrated. Could this
inconsistency be held to amount to a real risk of an "arbitrary" deprivation of life within the
termsg of article 6(1) in that unequal {reatment is in cffect meted out to different individuals
within the same jurisdiction? A positive anewer would secem to suggest itself as Canada,
through 1its judicial arm, could not sentence an individual to death under Canadian law
whereas- Canada, through its executive amm, found it possible under its extradition law to
extradite hin te fuce the real risk of such a sentence.

3.5 For the above reasons, there was, in my view, a case before the Committee (o find a
wvialation by Canada of article 6 of the Covenant.

4. Consideration of the pussible application of atticles 26 and 5 of the Covenant would, in
my view. [end further support to the case for a violation of article 6,
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5. In the light of the considerations discussed in paragraph 3.4 above, it would scem that
article 26 of the Covenant which guarantees equalily before the law has been breached.
Equality under this article, in my view, includes substantive eguality under a State party's law
viewed in its totality and its effect on the individual. Effectively, different and unequal
treatment may be said to have been meted out to Mr. Kindler when compared with the
treatment which an individual having committed the same affence would have received in
Canada. It does not matter, for this purpuse, whether Canada meies out this unequal
treatment by reason of the particular arm of the Statc through which it acts, that is to say,
through its judicial amm or through its exccutive arm. Article 26 rcgulates a State party's
legislative, executive as well as judicial behaviour. That, in my view, is the prime principle,
in questions of equality and non-discrimination under the Covenant, guaranteeing the
application of the rule of law in a State party.

6. | have grave doubts as to whether, in deciding to extradite Mr. Kindler, Canada would
have reached the same decision if it had properly directed itself on its obligations deriving
from article 5(2), in conjunction with articles 2, 6 and 26, of the Covenant. It would appear
that Canada rather considered, in e{lect, the question whether there were, or there were not,
special circumstances justifying the application of the deatk sentence to Mr. Kindler, well
realizing that, by virtue of Canadian law, the death sentence could nat have been imposed in
Canada itself on Mr, Kindler on cenviction there for the kind of offence he had committed.
Canada had exercised its sovereign decision fo abolish the death penalty for civil, as distinct
from military, offcnces, thercby ensuring greater respect for, and protection of the
individual's inhierent right to life. Asticle 5(2) would, even if article 6 of the Covenant were
given a minimal interpretation, have prevented Canadz from invoking that minimal
interpretation to restrict or give lesser protection to that right by an executive act of
extradition though, in principle, permissible under Canadian extradition law.

R. Lallah

(Done in English, French and Spanish, the English text being the original version.}
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C. Individual gpinjon subzmitted by Mr. Fausto Pocar (dissenting)

While I agrce with the decision of the Committee in se far as it refers to the
consideration of the claim under article 7 of the Covenant, I am not able to agree with the
findings of the Committee that in the present case there has been no violation of article 6 of
the Covenant. The guestion whether the fact that Canada had abolished capital punishment
except for certain military offences required its authorities to refuse extradition or request
agsurances from the United States that the death penalty would not be imposed against Mr,
Kindler, must in my view reccive an affirmative answer.

Regarding the death penalty, it has to be recalled that, although anticle 6 of the Covenant
doecs not prescribe categorically the abolition of eapital punishment, it imposes a set of
obligations on States parties that have not yet abolished it. As the Committee has pointed out
in 18 General Comment 6(16), "the article also refers gencrally to abolition in terms which
strongly suggest that abolition 15 desirable." Furthermore, the wording of parugraphs 2 and 6
clearly indicates that article 6 toleraies - within certain limits and in view of a future abolition
- the existence of capital punishment in States parties that have not yet abolished it, but may
by no means be interpreted as implying for any Siate panty an authorization to delay its
abolition or, a_fortiori, to enlarge its scope or to introduce or reintroduce it. Consequentiy, a
State party that has abolished the death penalty is in my view under the egal ebligation,
according to article 6 of the Covenant, not to reintroduce it. This obligation must refor both
to a direct reintroduction within the State's jurisdiction, and to an indirect one, as it is the case
when the State's junisdiction, and to an indirect one, as it 1s the case when the State acts -
through extradition, expulsion or compulsory return - in such a way that an individual within
its territory and subject to its jurisdiclion may be exposed to capital punishment in another
State. [ thersfore conclude that in the present case there has been a violation of article 6 of
the Covenant.

F. Pocar

[Done in English, French and Spanish, the English text being the original version.]
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D. Individual opinion itted b rs. Christing Chanet (dissenting)

The questions posed to the Human Rights Comimittee by Mr. Kindler's communication
are clearly set forth in paragraph 14.1 of the Committee's decision.

Paragraph 14.2 docs not require any particular comment on my part.

On the other hand, when replying to the questions thus identified in paragraph 14.1, the
Committee, in order to conclude in favour of a non-viciation by Canada of its obligations
under article 6 of the Covenant, was forced to undertake a joint analysis of paragraphs 1 and
2 uf article & of the Covenant.

There is nothing to show that this is a comrect interpretation of article 6. It must be
possible to interpret every paragraph of an article of the Covenant scparately, unless
expressly stated otherwise in the text iiself or deducible from its wording,

That is not so in the present case,

The fact that the Committee found it necessary 10 use both paragraphs in support of its
argument clearly shows that each paragraph, taken separately, led to the opposite conclusion,
narnely, that a violation bad vcourred.

According to article 6, paragraph 1, no one shall be arbitrarily deprived of his lifc; this
principle is absolute and admits of no exception.

Article 6, paragraph 2, begins with the words: "In countries which have not abolished
the death penalty ...". This form of words requires a nuinber of comments:

It is negative and refers not to countries in which the death penalty exists but to those in
which it has not been abolished. Abolition is the rule, retention of the dcath penalty the
exception.

Article 6, paragraph 2, refers only to eountries in which the death penailty has not been
abolished and thus rules ouf the application of the texi to countries which have abolished the
death penalty.

Lastly, the text imposes a series of obligations on the States in question. Consequently,
by making a "joint" interpretation of the first two paragraphs of article ¢ of the Covenant, the
Committee has, in my view, committed three ervors of law:

One error, in that it is applying to a country which has abolished the death penalty,
Canada, a text exclusively reserved by the Covenant - and that in an express and
unambiguous way - for non-abolitionist States.

The sccond emror consists in regarding as an authorization to re-cstablish the death
penalty in a country which has abolished it what is merely an implicit recognition of its
vxistence. This is an extensive interpretation which runs counter to the proviso in paragraph
6 of article ¢ thut "nothing in this article shall be invoked ... to prevent the abolitiva of capital
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punishment". This extensive interpretation, which is restrictive of rights, also runs counter to
the provision in article 5, paragraph 2, of the Covenant that "there shall be no restriction upon
or derogation from any of the fundamental human rights recognized or existing in any State
party to the present Covenant pursuant to law, conventions, regulations or custom on the
pretext that the present Covenant does not recognize such rights or that it recognizes them to
a lesser extent”. Taken together, these texts prohibit a State from engaging in distributive
application of (he death penalty. There is nothing in the Covenant to force a State to abolish
the death penalty but, if it has chosen to do so, the Covenant forbids it to re-establish it in an
arbitrary way, even indirectly,

The third error of the Committee in the Kindler decision results fiom the first two.
Assuming that Canada is implicitly authorized by article 6, paragraph 2, of the Covenant, to
re-establish the death penalty, on the one hand, and to apply it in certain cases on the other,
the Committee subjects Canada in paragraphs 14.3., 14.4 and 14.5, as if it were a non-
abolitionist country, to a scrutiny of thie obligations imposed on non-abolitionist States:
penalty imposed only for the most serious crimes, judgement rendered by a competent court,
ete,

This analysis shows that, according to the Comumittee, Canada, which had abolished the
death penalty on its territory, has by extraditing Mr. Kindler io the United States re-
established it by proxy in respect of a certain category of percons under its jurisdiction.

I agree with this analysis but, unlike the Committee, 1 do not think that this behaviour is
authorized by the Covenant.

Moreover, having thus re-estahlished the death penalty by proxy. Canada is limiting its
application to a certain category of persons: those that are exiraditable to the United States.

Canada acknowledges its intention of so praciising in order that it may not become a
haven for criminals from the United States. Its intention is apparent from its decision not to
seek assurances that the death penalty would not be applied in the event of extradition to the
United States, as it is empowered to do by its bilateral extradition treaty with that country.

Consequently, when extraditing persong in the position of Mr. Kindler, Canada is
deliberately exposing them to the application of the death penalty in the requesting State.

In so doing, Canada’s decision with regard to a person under its jurisdiction according to
whether he is extraditable to the United States or not, constitutes a discrimination in viclation
of article 2, paragraph 1. and article 26 of the Covenant.

Such a decision affecting the right to life and placing that right, in the last analysis, in
the hands of the Government which, for reasons of penal policy, decides whether or not to
seek assurances that the death penalty will not be camied out, constitutes an arbitrary
deprivation of the right to life forbidden by aiticle G, paragraph 1, of the Covenant and,
consequently, a misreading by Canada of its obligations under this article of the Covenant,

Ch. Chanet

[Done i English, French and Spanish, the French text being the original version.]
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E. Dissenting opiniog by Mr. Francisco Jose Aguilar Urbhjna

18, The problem that arigses with the extradition of Mr. Kindler to the Unitcd States without
any assurancos having been requested is that he has been deprived of the enjoyvment of a right
in conformity with the Covenant. Article 6, paragraph 2, of the Covenant, although it does
not prohibit the death penalty, cannot be understood as an unrestricted authorization for it. In
the first place. it has to be viewed in the light of paragraph 1, which declares that every
human being has the inherent right to life. It is an unconditional right admitting of no
exccption. In the second place, it constitutes - for those States which have not abolished the
death penaity - a limitation on its application, in so far as it may be imposed only for the most
sericus crimes. For those States which have abolished the death penalty it represents an
insurinountable barier. The spirit of the article is to gliminate the death penalty as a
punishment, and the limitations which it imposes are of an absolute nature.

20. In this connection, when Mr. Kindler entered Canadian territory he already enjoyed an
unrestricted right to life. By extraditing him without having requested assurances that he
would not be executed, Canada has denied the protection which he enjoyed and has
necessarily exposed him to be sentenced to death and foreseeably to being executed. Canada
has therefore violated article 6 of the Covenant.

21. Further, Canada's misinterpretation of the rule in article 6, paragraph 2, of the
International Covenant on Civil and Political Rights raises the question of whether it has also
violated article 5, specifically paragraph 2 thereof. The Canadian Governmient has
interpreted article 6, paragraph 2. as authorizing the death penaity. ¥For that reason it has
found that Mr. Kindler's extradition, ¢ven though he will necessarily be sentenced to death
and will foreseeahly be executed, would not be prolubited by the Covenant, since the latter
would authorize the application of the death penalty. In making such a misinterpretation of
the Covenant, the State party asserts that Mr. Kindler's extradition would not be contrary to
the Covenant. In this connection, then, Canada has denied Mr. Joseph John Kindler a right
which he enjoyed under itas jurisdiction, adducing that the Covenant would give a lesser
protection - in other words, that the International Covenant on Civil and Political Rights
would recognize the right to life in a lesser degree than Canadian legislation. In so far as the
misinterpretation of article 6, paragraph 2, has led Canada to consider that the Covenant
rccognizes the right to life in a lesser degree than its domestic legislation and has used that as
a pretext to extraditc the author to a jurisdiction where he will certainly be executed, Canada
has also violated article 5, paragraph 2, of the Covenant.

22. T have 10 imsist that Canada has misinterpreted article 6, paragraph 2. and that, when it
abolished the death penalty, it became hmpossible for it to apply that penalty directly in ils
territory, except for the military offences for which it is still in force, or indirectly through the
handing-over to another State of a person who runs the risk of being executed or who will be
executed. Since it abolished the death penalty, Canada has to guarantee the right to life of all
persons within its jurisdiction, without any limitation.

23. One final aspect o be dealt with is the way in which My, Kindler was extradited, no
notice being taken of the request that the author should not be extradited prior to the
Comniittee forwarding its final views on the comnmunication Lo the Stale party (v) meade by
the Special Rapporteur on New Communications under rule 86 of the rules of procedurc of
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the Human Rights Committes., On ratifying the Optional Protocol, Canada undertook, with
the othor States parties, to comply with the procedures followed in connection therewith. Im
extraditing Mr. Kindler without taking into aceount the Special Rapportour's request, Canada
failed to display the good faith which ought to prevail among the parties to the Protocol and
the Covenant.

24. Moreover, this fact gives rise to the possibility that there may also have been a violation
of article 26 of the Covenant. Canada has given no explanation as to why the extradition was
carried out so rapidly once it was known that the author had submiited a communication to
the Committcc. By iis censurable action in failing to observe its obligations to the
international comununity, the State party has prevented the enjoyment of the rights which the
author ought to have had as a person under Canadian jurisdiction in relation to the Optional
Protocel. In so far as the Optional Protocol forms part of the Canadian legal order, all
persens under Canadian jurisdiction enjoy the right 1o submit communications to the Human
Rights Commmnittee so that it rnay hear their complaints. Since it appears that Mr. Kindler was
extradited on account of his nationality (w) and in so tar as he has been denied the possibility
of enjoying its protection in accordance with the Optional Protocol, I find that the State party
has also violated article 26 of the Covenant.

25. In conclusion, 1 find Canada to be in viclation of artickes 3, patagraph 2, and articles G

and 26 of the Intemational Covenant an Civil and Political Rights. 1 agree with the majority
opinion that there has been no vielation of article 7 of the Covenant.

San Rafasl de Escazi, Costa Rica, 12 August 1983
Geneva, Switzerland, 25 October 1993 (Revision)

[Done in Spanish]





