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ABSTRACT

Maryland reinstated the death penalty in 1978 as a sentencing option for individuals convicted
of felony homicide. Since then, five inmates have been executed and five others are on death row
awaiting execution. Much has been written about the morality of the death penalty, and many
empirical studies have investigated whether the presence of such a statute deters homicides.
However there is limited rigorous empirical research on whether the death penalty increases or
decreases the cost of prosecution and incarceration. To address this issue, we initiated a study to
assess the death penalty’s costs to Maryland taxpayers. We study the lifetime costs of all homicides
eligible to receive the death penalty where the homicide occurred between 1978 and 1999.

We found that an average capital-eligible case in which prosecutors did not seek the death
penalty will cost Maryland taxpayers more than $1.1 million, including $870,000 in prison costs and
$250,000 in costs of adjudication.

A capital-eligible case in which prosecutors unsuccessfully sought the death penalty will cost
$1.8 million, $700,000 more than a comparable case in which the death penalty was not sought.
Prison costs are about $950,000, and the cost of adjudication is $850,000, more than three times

higher than in cases which were not capitally prosecuted.

An average capital-eligible case resulting in a death sentence will cost approximately $3 million,
$1.9 million more than a case where the death penalty was not sought. In these cases, prison costs

total about $1.3 million while the remaining $1.7 million are associated with adjudication.

Between 1978 and 1999 there were 56 cases resulting in a death sentence, and these cases will
cost Maryland citizens $107.3 million over the lifetime of these cases. In addition, the 106 that did
not result in a death sentence are projected to cost Maryland taxpayers an additional $71 million. In
addition, the Maryland Capital Defender’s Division cost $7.2 million. Thus, we forecast that the
lifetime costs of capitally-prosecuted cases will cost Maryland taxpayers $186 million.

This study evaluates 1,136 cases were a murder was committed between 1978 and 1999 and the
defendant was eligible for the death sentence. Estimates of attorney time spent processing these
cases were developed from semi-structured interviews with prosecutors, defense counsel and judges
with capital experience. Case events were calculated from data in the Maryland Judiciary Case Search
database and the federal PACER database. Costs borne by Maryland taxpayers were estimated for

each stage of case processing.
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EXECUTIVE SUMMARY

In 1978, the death penalty was reinstated in Maryland as a sentencing option for a defendant
convicted of felony homicide. Between 1978 and September 1999, there were 1,227 homicides
where the death penalty was a sentencing option. Of those, 1,136 cases resulted in a guilty verdict in
the initial trial or through a plea agreement. In 162 cases, prosecutors filed a “death notice” seeking
the death penalty. Fifty-six resulted in a death sentence, although the vast majority of those
sentences were ultimately overturned. Since 1978, five people in Maryland have been executed. Five
others remain on death row and are awaiting execution. In this study, we estimate the lifetime costs

of processing these death eligible cases.

RESEARCH BACKGROUND

Prior research on the costs of capital punishment in other states unambiguously finds that
capital cases are more expensive to prosecute than non-capital cases. However, much of the past
research relied on limited data and generally studied only a small number of cases. This study tests
whether the death penalty resulted in additional costs to Maryland taxpayers and fills a gap in the

extant literature by accounting for potentially confounding factors not addressed in prior studies.

A retrospective observational design was used to evaluate this question. Data used in this
analysis were developed from several sources. The foundation for the analysis is case data collected
by University of Maryland researchers for a 2004 study of disparities in the application of the death
penalty in Maryland (Paternoster, Brame, Bacon and Ditchfield 2004). Paternoster and colleagues
identified homicides that were eligible to be prosecuted as capital cases in Maryland. His sample
includes all cases where the murder occurred between August 1978 and September 1999. From
these data, we identified a census of death-eligible, guilty-verdict cases with 1,136 observations,
including 162 cases in which a death notice was filed, and 56 death sentences. We estimate the total

cost of processing these cases.

In order to estimate the costs of each stage of case processing, we turned to two additional
sources. First, we searched administrative databases containing official records on individual case
processing, using the Maryland Judiciary Case Search (MD]JCS) database and the federal PACER
database. All records that matched our sample were coded into our research database. Second,
estimates of the time attorneys, judges and support statf spent processing these cases were

developed from semi-structured interviews and survey data.

Complete administrative data on case processing were available for 509 of the 1,136 cases. This
sample of 509 cases was weighted to resemble the population of 1,136. In addition, a propensity

score analysis was conducted to adjust estimates to account for the possibility that capitally
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prosecuted cases may have been more egregious, on average, than the typical case that did not
receive a death notice. If true, these cases would have been more expensive to prosecute even if no
death statute had been in place. Finally, we estimate the cost to Maryland taxpayers associated with

each stage of case processing.

We estimated two key costs: 1) those associated with the filing of a death notice; and, 2) those
associated with the imposition of a death sentence. We compared the costs for these cases with the
cost of processing a capital-eligible case in which no death notice was filed. In this study, the no-
death-notice cases represent the cost of processing a felony homicide case in Maryland as if there

was no death penalty.

KEY FINDINGS

We find that both the filing of a death notice and the imposition of a death sentence added
significantly to the cost of a case. For the average case, a death notice adds $670,000 in costs over
the duration of a case. A death sentence adds an additional $1.2 million in processing costs. Thus
the average total cost for a single death sentence is about $1.9 million over and above the cost of a
similar case with no death penalty sought.

About 70% of the added cost of a death notice case occurs during the trial phase. These
additional costs are due to a longer pre-trial period, a longer and more intensive voir dire process,
longer trials, more time spent by more attorneys preparing cases, and an expensive penalty phase
trial that does not occur at all in non-death penalty cases. In addition, death notice cases are more
likely to incur costs during the appellate phase even if there is no death sentence.

TOTAL COSTS PER CASE

I An average capital-eligible case in which the death sentence was not sought costs Maryland
taxpayers more than $1.1 million over the life of the case - $870,000 in prison costs and
$250,000 in adjudication costs.

! An average capital-eligible case with a death notice costs the taxpayers of Maryland about
$1.8 million. In other words, each case with a death notice filing costs $670,000 more than a
no-death-notice case. Current and forecasted prison costs are about the same ($950,000 per
case), but adjudication costs are more than three times greater ($850,000 per case) than in
no-death-notice cases.

I A capital-eligible case that results in a death sentence adds another $1.2 million in costs. The
total cost to the taxpayers of Maryland approximately $3 million, more than $1.9 million
more per case than a no-death-notice case. Current and forecasted prison costs are higher
for death sentence cases ($1.3 million) than no-death-notice cases, and adjudication costs
total $1.7 million.
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SUMMARY OF TOTAL COSTS TO THE STATE
We find there are substantial costs to the citizens of Maryland associated with the death penalty.

I 56 individuals received a death sentence — at an additional cost to Maryland citizens of $108
million.

! There were an additional 106 cases where a death sentence was sought but not handed
down — at an additional cost of $71 million.

I 'The availability of the death penalty has required the state to operate the Capital Defense
Division, with costs more than $7 million for activities not included elsewhere in this study
during the period 1978 to 2008.

In sum, we estimate the total cost of the death penalty to Maryland taxpayers for cases that
began between 1978 and 1999 to be at least $186 million.

A conservative approach was used to develop these estimates. Thus, this estimate does not
include some costs of the death penalty that could not be empirically tested. These include
additional pre-trial costs of cases in which a death notice is filed but subsequently waived, the costs
of cases tried under a death notice that resulted in a not guilty verdict, and costs of appeals to the

United States Supreme Court. If these expenditures could be estimated, they would likely increase

the total cost to Maryland taxpayers.
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THE COST OF THE DEATH
PENALTY IN MARYLAND

STUDY OVERVIEW

This research utilized a retrospective quasi-experimental design to measure the average cost of

the death penalty in Maryland. The study makes two comparisons:

(1) the average difference in cost of a capital eligible case in which a death sentence was sought by a
Maryland state's attorney as compared to the cost of a capital eligible case in which the state's

attorney did nof seek a death sentence; and

(2) the average difference in cost between cases in which @ death sentence was returned compared to

capital eligible cases in which a death sentence was not sought.

The first comparison yields the differential cost of a death notice; the second comparison yields the
differential cost of a death sentence. Conceptually, both outcomes are relevant to assessing the

costs of capital punishment in Maryland. The presence of a death statute in Maryland means that
differential processing of cases begins at the time a decision is made whether or not to pursue a
death sentence. Once that decision is made, the processing of cases with a death notice
fundamentally changes, and any difference in costs between the two types of cases is a cost
associated with the Maryland’s capital punishment statute. Once a death sentence is handed down by
a Maryland judge or jury, case processing fundamentally changes once again, and cases receiving a
death sentence are processed differently than cases not receiving a death sentence. The goal of the

study is to determine whether this difference in case processing yields additional costs.

Data were gathered on the 1,227 capital-eligible cases that where a crime that was eligible to
receive the death penalty occurred between 1978 and September 1999. We study the lifetime costs
associated with these cases, including all costs that had occurred before 2008, and a forecast for all
future costs of these cases. Of these cases, an additional 91 cases that resulted in not guilty verdicts
were removed, yielding a sample of 1,136 cases'. Of these cases, complete administrative data on
case processing were available for 509 cases, approximately 45% of all capital-cligible cases yielding
guilty verdicts from 1978-1999 and three quarters of all cases with a court event after 1989. All
subsequent analyses were conducted on this sub-sample of 509 cases and statistical methods were
utilized to ensure that this sub-sample was broadly representative of the original sample of 1,136
cases. Next, costs borne by Maryland taxpayers were estimated for each stage of case processing.

Estimates of the time attorneys, judges and support staff spent adjudicating these cases were

A discussion of the decision to delete nolle prosse and not guilty (in the initial trial) cases can be found in the Data section. In sum,
we delete those because it would not be appropriate to compare death sentence cases which can not include not guilty or nolle prose
to a set of cases that do.
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developed from semi-structured interviews and wage data were gathered from administrative data.
The cost of prison was estimated by generating a counterfactual year of exit from prison for each

offender in our sample from offender and case attributes and adding forecasted prison costs over
the remainder of their expected lives to costs already incurred. Finally, all elements of case

processing were aggregated, yielding a total lifetime cost for each case.

Multivariate models were utilized to estimate the differential cost of a capital case after holding
constant a host of other factors theoretically related to costs. By artificially holding other things
equal, this research is able to isolate the impact of a death sentence sought or returned on cost, and
rule out the possibility that differences in characteristics of the victim, the defendant and the case
and the year and county in which the case was prosecuted contribute to observed cost differentials.
Finally, observed cost differentials were multiplied by the number of cases in each condition from
1978-1999 to estimate past, current and future costs to Maryland taxpayers resulting from cases with
a crime occurring during this time period. This aggregate total does not include any cases in which

the offense occurred after 1999.

PRIOR RESEARCH

There have been at least thirteen prior studies that estimate the costs associated with the death
penalty: one federal study, eleven state-level studies and a study of capital punishment in Los
Angeles County (Table 1). The studies vary widely in their scope. None of the studies estimate costs
for 1) all stages of case processing, 2) the additional costs of a death notice, and 3) the additional
costs of the death sentence. Despite these limitations, there is a consensus that the presence of
capital punishment results in additional costs. Each of the ten studies finds additional costs
associated with capital punishment. However, there is substantial variation in these estimates. For
instance, five studies estimate the cost of a death sentence compared to a capital eligible case where
no death notice is filed. The average additional cost per case among these prior studies is $650,000,
but the estimates range from about $100,000 to more than $1.7 million.

Only three studies apply the most rigorous cost estimation approach, ‘bottom-up’ accounting,
which estimates costs at the case level, allowing for the observation of variation in costs within and
across cases. That variation can be accounted for in generating average cost estimates. The
remaining studies employ an alternative approach, ‘top-down’ accounting, where all cases are
assumed to have identical costs. In addition, many of the studies do not employ a formal sampling
strategy where a random (or approximately random) sample of cases is studied and variation across
cases is observed. Instead, these studies analyze the costs to justice agencies involved in the death
penalty, and divide by the number of death cases processed. Thus they create a ‘typical’ case and

assume that all capital cases are similar. A brief review of these studies follows.”

z All dollar amounts have been converted into 2007 dollats.
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Table 1.

Results of published studies reporting the costs associated with processing capital cases.

Study Attributes Cost of Capital-Eligible Cases Added Cost - Capital Case
Type of . Death Death Death
Study Stages  Annual - Capital Case Sentence Notice Sentence

OPD
I(Zl(e)g%ersey Cost to State DOC $1.59 M - - - --
Washington . T, A, N $198,263  $480,204
(2006) Mixed PH (A, FH) m $103,679
Forsberg, New T,PCA - 4.460.000 - -
Jersey (2005) OP POWR poc §4,400,
Tennessee Mixed T, PC, $74,072 $25,857
(2004) A (T, A) (PC only)
(lill%{er’ 2004 Econometric -- $2,200’OOO
Connecticut
(2003) Top Down T, P - - $428,206 - $200,170

Bottom
Kansas (2003) Up T, A -- -- $1,352,230 -- $946,561
Federal (1998) Top Down T - $277,446 — $206,502 --
Erickson, Los Bottom
Angeles County U T - - -- - $1,721,871
(1993) p
Cook. North Bottom T, PG,
P ‘z 1993) U A, $5.74M - - - $309,937
arolina p

DOC
Maryland «
(1985) Top Down T, P -- $96,187 -- $67,650 --
Garey, B U
California, ottom Up, 1T;CP’S‘2‘:’ - - $1,156,182 - $388,286
(1985) Slngle Case >
NY State
Defendet’s . T, P, A, ok
Association Mixed CPR -- $3,927,895 -- $2.6 M -
(1985)

Source: Urban Institute review of extant studies of the costs of the death penalty. All costs are in 2007 dollars. T= Trial. P=Penalty
phase. A= Appellate. PC=Post-Conviction. FH=Federal Habeus. CP= Certiorari Petition Review SC=Supreme Court.
OPD=0ffice of the Public Defender. DOC=Department of Correction. * As compared with guilty pleas. ** Only compared trial
cost of capital case to DOC cost for life-sentenced inmate for 40 years.
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The first state-level report of the costs of the death penalty was published by the New York
State Defenders Association (Capital Losses 1982). Using survey data to estimate costs across the
various stages of case processing — the guilt trial, penalty trial, appeals, and Supreme Court review
stages — a typical capital case was estimated to cost approximately $3.9 million in 2007 constant
dollars. By comparison, NYSDA estimated that the expected alternative - the incarceration of an

inmate for forty years — would cost $1.5 million.

Two studies were completed shortly thereafter that estimated the difference in trial costs
between a capital and non-capital case. Garey (1985) estimated that a capital trial in California that
proceeds through execution cost $1.15 million, almost $400,000 more than a non-capital trial. That
same year, the Maryland House Appropriations Committee commissioned a paper that analyzed 32
capitally prosecuted cases. Capital trials were compared with the cost of a guilty plea, and the study
reported almost $100,000 in costs of a capital trial, $67,650 more than a guilty pleas. Notably, this

was the first study that measured cost for each case in a sample.

Two of the most rigorous studies were published in 1993. Erickson (1993) studied 16 death-
eligible cases in Los Angeles County, seven of which had a death notice and nine which did not.
The study compared the number of motions filed, court time, and attorney fees. A death sentence
was estimated to accrue $1.7 million in additional costs when compared to a homicide case in which
no death notice was filed. Duke University economist Philip Cook (Cook et al. 1993) estimated
direct costs of the death penalty from cases in six prosecutorial districts in North Carolina. Cook
estimated the additional cost of a death sentence at over $300,000, with the annual cost of capital
punishment to the state of $5.74 million. Trial costs were highly variable, with the least expensive
capital trial costing less than the median non-capital trial. Cook estimated costs of retrials indirectly
(from the probability of retrials) and costs associated with the post conviction stage were limited
from a sample of two cases alone. However, unlike previous studies, the Cook study accounts for
the confounding effects of two key case characteristics, controlling for the defendant’s number of

prior felonies as well as the indigence of the defendant.

The Judicial Conference of the United States (1998) conducted a budget analysis which was able
to identify hours billed into hearing time, trial time, client time, and research time for both the
defense and prosecution. They found capital cases billed more than ten times the hours of non-
capital cases and that, contrary to other widely cited studies, prosecution costs (including law
enforcement) were greater than defense costs. For the trial phase alone, they estimated costs of
$277,000 for a death notice, $71,000 for no death notice cases, and $185,460 for cases in which the

death notice was filed and then retracted.

A number of studies have estimated the costs of the death penalty by analyzing the costs to
justice agencies involved in death penalty cases and then dividing by the number of death cases
processed. The State of Connecticut Commission on the Death Penalty (2003) estimated the excess
cost of a death sentence versus life in prison at about $430,000 or $200,000 more than life
imprisonment. Similarly, New Jersey Policy Perspective (2005) estimated a total cost per death
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sentence at $4.46 million (not including execution costs) by aggregating the annual costs of relevant
justice system departments. A more recent New Jersey study from the New Jersey Death Penalty
Study Commission (2007) estimated that eliminating the death penalty would save the office of the
public defender alone $1.59 million. In a similar study, the Washington State Bar Association (2007)
analyzed the differential cost of capital and non-capital cases, relying on prosecutors and public
defenders’ estimates on the extra cost to their organizations of trying a capital case. They estimate an

additional cost of $480,300 per trial, and there is substantial variation, with prosecutor estimates
ranging from $25,000-$1,000,000.

In 2003 a Kansas report by the Legislative Division of Post Audit estimated costs for a sample
of 22 cases and estimated a median cost of a death sentence of $1.32 million, 70% higher than the
$750,000 estimated costs for a non-death penalty case. Costs were obtained based on time estimates
from judges and attorneys who had participated in each individual case. The study estimated the cost
of appeals from prior studies. Unique features of the Kansas death penalty regime affect the
generalizability of these estimates, since Kansas does not have a death row, did not give an option of
life without possibility of parole at the time of the study, and does not conduct proportionality

reviews.

In one of the few studies to sample a large number of cases, the State of Tennessee (2004)
sampled 240 capital eligible cases and surveyed attorneys and judges to estimate the differential cost
of a capital trial. The study estimated $16,000 in additional costs in the trial phase. The sample was
large (53 capital cases, 39 LWOP cases, and 159 life cases), but significant portions of case
processing were not included, such as defense attorney costs for life without parole cases, voir dire,

and some appellate processing.

Finally, Baicker (2004) conducted an econometric study of the cost of capital cases by
examining changes in county budgeting across time and place. Baicker estimated that each death
penalty conviction is associated with an increase in county-level judicial and corrections expenditures

of more than $2.2 million, and may lead to a shifting of resources away from policing.

Given the limitations of prior research and the substantial state variation in capital case
processing, it is difficult to draw firm conclusions about the exact costs of the death penalty from
the extant literature. That said, the extant literature consistently finds that capital punishment adds
costs to case processing when compared to capital eligible cases where the death penalty is not

sought.

Deterrence

None of the studies discussed above directly examined the effect of the death penalty on deterrence,
that is, the extent to which the presence of the death penalty causes potential murderers to choose
not to kill. Several studies have examined the issue of deterrence with differing results. Perhaps the
most conclusive study on the deterrent effect of the death penalty is a recent review of the literature

by University of Pennsylvania economists Donohue and Wolfers (20006). They conclude that
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variation in homicide rates and small sample sizes make it impossible to detect a deterrent effect,

much less to estimate the magnitude of the effect.

Early empirical research on deterrence began with economist Isaac Ehrlich (1975, 414), who
concluded that each execution that took place between 1933 and 1969 “may have resulted, on the
average, in seven or eight fewer murders.” This conclusion has been the subject of intense debate.
Passell (1976) conducted a cross-sectional analysis of 40 states for the same time period as Ehrlich,
using similar source data (FBI records) and methods (unweighted regressions and cross-sections of

similar samples of states for the same time period) and found no evidence of the deterrence effect
(Forst 1983).

More recently, a number of deterrence studies have employed econometric models to test for a
deterrent effects (Mocan and Gittings, 2003; Dezhbakhsh and Shepherd, 2006). Shepherd, an
author of many death penalty studies, testified before the United States Congress that “all modern
economic studies” had found an effect (Donohue and Wolfers 2006). Recently, Mocan and Gittings
(2003) estimated five murders were deterred a year due to the death penalty, but also estimated that
each commuted death sentence caused five additional homicides. And Dezhbakhsh and Shepherd
(2000) used the Supreme Court’s moratorium on executions to test for changes in the homicide rate
before and after the moratorium. They found a 16% increase in homicide the year after the
moratorium was imposed and an eight percent decrease two years later. A study in the same period

by noted economists Katz, Levitt, and Shustorovich found no evidence of a deterrent effect (2003).

Thus, the literature gives no consensus on the effect of the death penalty on deterrence. Given
the Donohue and Wolfers finding that research studies are unlikely to correctly estimate a deterrent

effect of the death penalty, we do not estimate the effects of deterrence in this study.

PROCESSING OF CAPITAL CASES IN MARYLAND

The adjudication of both death notice and no death notice cases is a complex process. The
State’s decision to seek a penalty of death introduces additional requirements intended to provide
‘super-due process’ to a defendant facing a possible death sentence. In general, case processing can
be divided into six phases: 1) pre-trial, 2) trial, 3) sentencing, 4) post-conviction, 5) state appeals and
6) federal appeals. The process is shown in Figure 1.
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Figure 1. Death Penalty Case Processing in Maryland.
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Pre-trial

The pre-trial phase includes several initial steps which occur regardless of whether or not a
notice of intent to seek a penalty of death is eventually filed. These include arrest, arraignment,
preliminary hearing, and selection of a trial date (Bair et al. 1993). The trial date is set within 180
days of the first appearance of the defendant before the circuit court and can be changed only by the
county administrative judge with good cause. The notice of intent to seek the death penalty (the
death notice) and voir dire (the selection of jurors) also occur during this phase.

Filing a Death Notice

During the pre-trial phase, the State’s Attorney in the charging county has full discretion to file
a notice of intention to seek a penalty of death as long as the following four conditions are met.
I The State’s Attorney must file the notice and all aggravating circumstances on which the State
intends to rely at least thirty days prior to the trial;

! The defendant must have been at least 18 years old at the time of the offense;
! The defendant cannot be mentally retarded; and,

The defendant must be accused of principalship (e.g. the actually killer) in the first degree ot of
principalship in the second degree. For murder in the second degree, the defendant must also meet
the conditions that he or she: 1) intended the premeditated murder of a law enforcement officer, 2)
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