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Stip. Re Procedural Reinstatement of Fifth Amended Complaint (3:06-cv-00219-RS)

XAVIER BECERRA
Attorney General of California
JAY M. GOLDMAN
Supervising Deputy Attorney General
R. LAWRENCE BRAGG
Supervising Deputy Attorney General
MICHAEL J. QUINN
Deputy Attorney General
JOANNA B. HOOD
Deputy Attorney General
State Bar No. 264078

1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone:  (916) 210-7343
Fax:  (916) 324-5205
E-mail:  Joanna.Hood@doj.ca.gov

Attorneys for Defendants
Gavin Newsom, Ronald Davis and Ralph Diaz

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

MICHAEL ANGELO MORALES, et al.,

Plaintiffs,

v.

RALPH DIAZ, Secretary of the California
Department of Corrections and
Rehabilitation, et al.,

Defendants.

3:06-cv-00219-RS

  3:06-cv-00926-RS

STIPULATION REGARDING 
PROCEDURAL REINSTATEMENT OF 
FIFTH AMENDED COMPLAINT;
ORDER

IT IS HEREBY STIPULATED by and between Plaintiffs, who are Michael Morales,

Hector Ayala, Ronaldo Ayala, Albert Brown, Richard Boyer, Tracy Cain, Kevin Cooper, Tiequon

Cox, Raynard Cummings, Albert Cunningham, Ronald Deere, Robert Fairbank, Harvey

Heishman, Douglas Mickey, William Payton, Scott Pinholster, David Raley, Guy Rowland,

Richard Samayoa, Ricardo Sanders, Mitchell Sims, Anthony Sully, John Visciotti, and Conrad
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Stip. Re Procedural Reinstatement of Fifth Amended Complaint (3:06-cv-00219-RS)

Zapian, and Defendants, who are Governor Gavin Newsom, Secretary of the California

Department of Corrections and Rehabilitation (“CDCR”) Ralph Diaz, and San Quentin State

Prison Warden Ronald Davis, (collectively “Parties”), by and through their respective attorneys

of record that:

1. On February 27, 2019, Plaintiffs filed a Fifth Amended Complaint for Equitable and

Injunctive Relief [42 U.S.C. § 1983].  (ECF No. 710.)

2. On March 13, 2019, Governor Gavin Newsom issued Executive Order N-09-19,

which mandated a moratorium on the death penalty in California in the form of a reprieve for all

people sentenced to death in California, the repeal of California’s lethal injection protocol, and

the closure of the Death Chambers at San Quentin State Prison.  As a result, executions cannot be

carried out in California while the Executive Order remains in effect.

3. Effective March 18, 2019, CDCR’s regulations for the Administration of the Death

Penalty were repealed and are no longer in force.

4. Equipment in CDCR’s Gas Chamber and Lethal Injection Facility at San Quentin

State Prison was removed and the facilities closed.

5. Defendants filed a Motion to Dismiss the Fifth Amended Complaint on June 28,

2019.  (ECF No. 720.)

6. Plaintiffs filed a Motion for Summary Judgment on September 11, 2019.  (ECF No.

723).

7. The Parties intend to file a stipulation of voluntary dismissal without prejudice, under

Federal Rule of Civil Procedure 41(a)(1)(A)(ii) (a copy is attached as Exhibit 1).

8. Following entry of the voluntary dismissal without prejudice, the action will

terminate.  The Parties agree that this Court shall retain jurisdiction over this matter solely for the

purpose of allowing: 1) any Party to enforce the terms of this Stipulation; 2) Plaintiffs the right to

reinstate their Fifth Amended Complaint; and 3) the Court to reinstate the individual stays of

execution as specified herein.

9. Defendants will give Plaintiffs’ counsel and this Court three court days’ written

notice of the Governor’s intention to withdraw Executive Order N-09-19.  Defendants will give
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Stip. Re Procedural Reinstatement of Fifth Amended Complaint (3:06-cv-00219-RS)

Plaintiffs’ counsel and this Court at least seven court days’ written notice prior to (1) adopting an

execution protocol and procedures, or (2) beginning any reassembly of a Lethal Injection Facility

or Gas Chamber to conduct executions.  Defendants will provide Plaintiffs’ counsel with a copy

of the execution protocol with the notice.  Defendants will provide written notice to Plaintiffs’

counsel within one court day after any Defendant advises a Court or District Attorney of an

available execution date or receives notice that an execution has been ordered by a Court.

10. Should CDCR adopt any execution protocol, CDCR will not begin to implement the

terms of that protocol until fourteen (14) court days after it has given Plaintiffs’ counsel written

notice that it is adopting an execution protocol.

11. The Fifth Amended Complaint will be immediately operative upon Plaintiffs

providing written notice to Defendants and the Court should any of the following occur: (1) the

Executive Order becomes inoperative, or is no longer in effect, or is withdrawn; or (2) Defendants

have adopted an execution protocol; or (3) a District Attorney, court, or other state representative

notices or moves for a date to set an execution for any death-sentenced prisoner.

12. Defendants will have 90 days from the date of notice of reinstatement of the Fifth

Amended Complaint to respond to that complaint; Plaintiffs will have 60 days to oppose any

response; and Defendants will have 30 days to reply to the opposition, if any.  Plaintiffs reserve

the right to seek to leave to amend the Fifth Amended Complaint.

13. The Parties agree that discovery will not commence until such time, if any, as the

Court approves.  The Parties also agree that, if Plaintiffs reinstate their Fifth Amended Complaint

pursuant to this Stipulation, individual stays of execution in effect on the date of dismissal of the

case, shall be reinstated.  Also, the Parties stipulate that upon reinstatement of the Fifth Amended

Complaint inmates Cain, Rowland, and Sanders shall also have temporary stays of execution, on

the same terms applicable to the other Plaintiffs in this case.  Upon reinstatement of the Fifth

Amended Complaint the Parties further stipulate to the requested intervention of any death-

sentenced prisoner under the supervision of CDCR who has exhausted full state court appellate

and habeas review and federal post-conviction habeas proceedings, and is subject to the
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Stip. Re Procedural Reinstatement of Fifth Amended Complaint (3:06-cv-00219-RS)

imposition of a date for execution under California law, who may then move for stays of

execution.

14. This Stipulation does not require or permit government officials to exceed their

authority under State or local law or otherwise violate State or local law.  The Parties agree that

nothing herein prevents Defendants from engaging in preparations for executions consistent with

the terms of any newly-adopted execution protocol, their obligations under California law, and

any orders of the Court entered in this matter, so long as Defendants comply with the notice

obligations set forth in this Stipulation.

15. If the reinstated Fifth Amended Complaint or any amended complaint thereto is not

disposed of by way of a motion, the Court will be afforded an opportunity during an evidentiary

hearing to conduct a complete review of the Parties’ admissible evidence regarding Defendants’

execution protocol and intended procedures for implementation of the execution protocol.

16. The names, identities, or any identifying characteristics of any execution team

members, or medical or pharmacological personnel participating in the preparation or carrying

out of an execution, shall be confidential.  Accordingly, any and all records, including deposition

transcripts will be redacted to ensure confidentiality.

17. If Plaintiffs reinstate the Fifth Amended Complaint, Defendants agree that upon the

reassembly of a Lethal Injection Facility, Plaintiffs and the Court will be afforded the opportunity

to inspect the reassembled Lethal Injection Facility prior to entry of judgment or any use of the

Facility to conduct an execution, whichever comes earlier.

18. Any and all statutes of limitations applicable to any and all claims regarding the

implementation of the lethal injection protocol, pending in the Fifth Amended Complaint or

related thereto are hereby tolled for the purpose of reinstating Plaintiffs’ claims.

19. No term in this Stipulation, or in the Stipulation For Voluntary Dismissal Without

Prejudice, shall be construed or implied to mean that any party has waived its right to file a

motion to dismiss, motion for judgment on the pleadings, motion to strike, motion for summary

judgment, or other pre-trial motions or responsive pleadings.  Nothing in this Stipulation waives a

party’s right to appeal or otherwise challenge a court order.

Case 3:06-cv-00219-RS   Document 755   Filed 07/24/20   Page 4 of 14



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
5

Stip. Re Procedural Reinstatement of Fifth Amended Complaint (3:06-cv-00219-RS)

20. No term in this Stipulation, or in the Stipulation For Voluntary Dismissal Without

Prejudice, shall be construed or implied to mean that any party has waived, or agreed to shift, the

burden of proof as provided by applicable law.  The Parties reserve all rights, and neither party

waives nor concedes any legal arguments, rights, or defenses.  The Parties agree that this

Stipulation and proposed order, and the Stipulation for Voluntary Dismissal Without Prejudice

(Dismissal) is not to be construed as a basis for determining prevailing party status, and may not

serve as a basis in whole or in part for an award or denial of reasonable attorneys’ fees and costs

under the law.

21. This Stipulation shall not be treated as an admission of liability by any of the Parties

for any purpose.  The signature of or on behalf of the respective Parties does not indicate or

acknowledge the validity or merits of any claim or demand of the other party.

22. No party shall contend that any term or provision, or any uncertainty or ambiguity as

to any term or provision herein, should be construed against another party solely by reason of one

party having drafted the same, as a result of the manner of the preparation of this Stipulation, or

otherwise.  This Stipulation and proposed order, and the Stipulation For Voluntary Dismissal

Without Prejudice, constitute a single, integrated Stipulation by the Parties expressing the entire

Stipulation of the Parties, and shall be interpreted together to give full meaning and effect to all

terms.  There are no other terms, written or oral, express or implied, between the Parties, except

as set forth in this Stipulation and the Stipulation For Voluntary Dismissal Without Prejudice.

23. Plaintiffs’ counsel may substitute or add counsel for any notices required under this

Stipulation by giving written notice to Defendants of the names and addresses of such additional

notice counsel.
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Stip. Re Procedural Reinstatement of Fifth Amended Complaint (3:06-cv-00219-RS)

SO STIPULATED AND AGREED.

Dated: July 16, 2020 By: /s/ Jay M. Goldman
Jay M. Goldman
SUPERVISING DEPUTY
ATTORNEY GENERAL
Attorneys for Defendants
Gavin Newsom, Ronald Davis, and
Ralph Diaz

Dated: July 16, 2020 By: /s/ David A. Senior
David A. Senior
MCBREEN & SENIOR

Richard P. Steinken
JENNER & BLOCK LLP

John R. Grele
LAW OFFICE OF JOHN R. GRELE

Attorneys for Plaintiffs
Hector Ayala, Ron Aldo Ayala,
Albert Brown, Richard Boyer,
Tiequon Cox, Albert Cunningham,
Ronald Deere, Harvey Heishman,
Douglas Mickey, Michael Morales,
David Raley, Richard Samayoa,
Anthony Sully, and Conrad Zapien

Dated: July 16, 2020 By: /s/ Susan Garvey
Susan Elizabeth Garvey
HABEAS CORPUS RESOURCE
CENTER
Attorneys for Plaintiff Mitchell Sims
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Stip. Re Procedural Reinstatement of Fifth Amended Complaint (3:06-cv-00219-RS)

Dated: July 16, 2020
By: /s/ Margo Ann Rocconi

Margo Ann Rocconi
DEPUTY FEDERAL PUBLIC
DEFENDER
Attorneys for Plaintiffs
Tracy Cain, Raynard Cummings,
Robert Fairbank, William Payton, Scott
Pinholster, and John Visciotti

Dated: July 16, 2020 By: /s/ Norm C. Hile
Norm C. Hile
ORRICK HERRINGTON &
SUTCLIFFE LLP
Attorneys for Plaintiff
Kevin Cooper

CIVIL LOCAL RULE 5-1(A) ATTESTATION

As required by Local Rule 5-1, I, Jay M. Goldman, attest that I obtained concurrence in

the filing of this document from all signatories and that I have maintained records to support this

concurrence.

Dated:  July 16, 2020 /s/ Jay M. Goldman
Jay M. Goldman

SF2007200210
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Stip. Re Procedural Reinstatement of Fifth Amended Complaint (3:06-cv-00219-RS)

 ORDER

Good cause appearing, it is so ordered.  The Court will retain post-dismissal jurisdiction

as to the above terms.

Dated: July _____, 2020 By:     __________________________________
Hon. Richard Seeborg

   UNITED STATES DISTRICT COURT JUDGE

24
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David A. Senior (SBN 108759) 
MCBREEN & SENIOR 
1901 Avenue of the Stars, Suite 450 
Los Angeles, California 90067 
Phone: (310) 552-5300 
Fax: (310) 552-1205 
dsenior@mcbreensenior.com 

John R. Grele (SBN 167080) 
LAW OFFICE OF JOHN R. GRELE 
1000 Brannan Street, Suite 400 
San Francisco, California 94103 
Phone: (415) 655-8776 
Fax: (415) 484-7003 
jgrele@earthlink.net 

Richard P. Steinken (admitted PHV) 
JENNER & BLOCK 
353 N. Clark Street 
Chicago, IL 60654 
Phone: (312) 923-2938 
Fax: (312) 840-7338 
rsteinken@jenner.com 

Attorneys for Plaintiffs* 
(*Complete List at Signature Block) 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 

MICHAEL ANGELO MORALES, et al., 

Plaintiffs, 

vs.

RALPH DIAZ, Secretary of the California 
Department of Corrections and 
Rehabilitation, et al.,

Defendants. 

___________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. C-06-cv-0219-RS 

CASE NO. C-06-cv-00926-RS 

STIPULATION FOR VOLUNTARY 
DISMISSAL WITHOUT PREJUDICE (Fed. R. 
Civ. P. 41(a)(1)(A)(ii)) 
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IT IS HEREBY STIPULATED by and between Plaintiffs, who are Michael Morales, Hector 

Ayala, Ronaldo Ayala, Albert Brown, Richard Boyer, Tracy Cain, Kevin Cooper, Tiequon Cox, 

Raynard Cummings, Albert Cunningham, Ronald Deere, Robert Fairbank, Harvey Heishman, 

Douglas Mickey, William Payton, Scott Pinholster, David Raley, Guy Rowland, Richard 

Samayoa, Ricardo Sanders, Mitchell Sims, Anthony Sully, John Visciotti, and Conrad Zapian, 

and Defendants, who are Governor Gavin Newsom, Secretary of the California Department of 

Corrections and Rehabilitation (CDCR) Ralph Diaz, and San Quentin State Prison Warden 

Ronald Davis, by and through their respective attorneys of record that:   

1. On March 13, 2019, Governor Gavin Newsom issued Executive Order N-09-19,

which mandated a moratorium on the death penalty in California in the form of a reprieve for all 

people sentenced to death in California, the repeal of California’s lethal injection protocol, and 

the closure of the Death Chambers at San Quentin State Prison.  As a result, executions cannot 

be carried out in California while the Executive Order remains in effect. 

2. Effective March 18, 2019, CDCR’s regulations for Administration of the Death

Penalty were repealed and are no longer in force. 

3. Equipment in CDCR’s Gas Chamber and Lethal Injection Facility at San Quentin

State Prison has been removed and the facilities closed. 

4. The parties file this Stipulation of Voluntary Dismissal Without Prejudice, under

Federal Rule of Civil Procedure 41(a)(1)(A)(ii).  This stipulation follows a Stipulation for 

Procedural Reinstatement of Fifth Amended Complaint (Reinstatement Terms) and the signing 

of an Order by the Court on  _________,  entering that Stipulation, the terms of which are 

incorporated herein by reference.  The parties do not stipulate to dismiss this matter if the 

Reinstatement Terms have not been previously adopted and ordered by the Court exactly as 

they were submitted to the Court, or if the terms of this Stipulation for Voluntary Dismissal 

have been altered in any way. 
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5. Following entry of the voluntary dismissal without prejudice, this action will

terminate.  The Parties and the Court have also agreed that the Court shall retain jurisdiction 

over this matter for the purposes of allowing: 1) any Party to enforce the terms of the 

Stipulation Regarding Procedural Reinstatement of the Fifth Amended Complaint; 2) Plaintiffs 

the right to reinstate their Fifth Amended Complaint; and 3) the Court to reinstate the individual 

stays of execution as specified in the Stipulation Regarding Procedural Reinstatement of the 

Fifth Amended Complaint. 

6. The Parties stipulate that the voluntary dismissal of this matter is not to be

construed as a basis for determining prevailing party status or any rights to obtain fees and 

costs, and may not serve as a basis in whole or in part for an award or denial of attorneys’ fees 

and costs.  Any fees and costs matters remaining to be resolved shall be heard pursuant to the 

procedures for a motion for fees and costs found in Federal Rule of Civil Procedure 54 and 

Civil Local Rule 54.   

7. THEREFORE, the parties stipulate that this matter be dismissed without prejudice.

SO STIPULATED AND AGREED. 

Dated: July    , 2020 By:
David A. Senior 
MCBREEN & SENIOR 

Richard P. Steinken 
JENNER & BLOCK 

John R. Grele 
LAW OFFICE OF JOHN R. GRELE 

Attorneys for Plaintiffs 
Hector Ayala, Ron Aldo Ayala, 
Albert Brown, Richard Boyer, 
Tiequon Cox, Albert Cunningham, 
Ronald Deere, Harvey Heishman, 
Douglas Mickey, Michael Morales, 
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David Raley, Guy Rowland, Richard 
Samayoa, Ricardo Sanders, Anthony 
Sully, and Conrad Zapien 

Dated: July    , 2020 
By:

Susan Elizabeth Garvey 
HABEAS CORPUS RESOURCE 
CENTER 
Attorneys for Plaintiff 
Mitchell Sims 

Dated: July    , 2020 By:
Margo Ann Rocconi 
DEPUTY FEDERAL PUBLIC 
DEFENDER 
Attorneys for Plaintiffs 
Tracy Cain, Raynard Cummings, 
Robert Fairbank, William Payton, Scott 
Pinholster, And John Visciotti 

Dated: July   , 2020 By:
Norm C. Hile 
ORRICK HERRINGTON & 
SUTCLIFFE LLP 
Attorneys for Plaintiff 
Kevin Cooper 

DATED: July ____, 2020  
By:  
JAY M. GOLDMAN  
Supervising Deputy Attorney General  
Attorneys for Defendants Gavin Newsom, 
Ronald Davis, and Ralph Diaz 
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I hereby attest that the concurrence in the filing of this document has been obtained from all 

signatories whose electronic signature is accompanied by “*”. 
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