
393

Department of Justice § 26.4

(2) S t a t e  o r  loca l  a gen c ies ’, F F L s’, o r
in d iv idu a l s ’ pu r pose fu l ly  u s in g  t h e  sy s-
t em  t o  pe r fo r m  a  ch eck  fo r  u n a u t h or -
i zed  pu r poses ; a n d

(3) An y  u n a u t h or i zed  pe r son ’s  a ccess -
in g  t h e  NICS .

PART 26—IMPLEMENTATION OF
DEATH SENTENCES IN FEDERAL
CASES
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AUT HOR IT Y: 5 U.S .C. 301; 18 U.S .C. 4001(b),
4002; 28 U.S .C. 509, 510.

S OUR CE : Or de r  No . 1655–93, 57 F R  4901, J a n .
19, 1993, u n less  o t h e r wise  n o t ed .

§ 26.1 Applicability.
T h e  r egu la t ion s  o f t h i s  pa r t  a pp ly

wh en ever  a  sen t en c in g  h ea r in g  con -
du c t ed  in  a  Un i t ed  S t a t e s  Dis t r i c t
Cou r t  h a s  r e su l t ed  in  a  r ecom m en da -
t ion  o r  de t e r m in a t ion  t h a t  a  c r im in a l
de fen da n t  be  sen t en ced  t o  dea t h  fo r
com m iss ion  o f a n  o ffen se  desc r ibed  in
a n y  fede r a l  s t a t u t e .

§ 26.2 Proposed Judgment and Order.
(a ) Wh en ever  t h i s  pa r t  becom es  a pp l i -

ca b le , t h e  a t t o r n ey  fo r  t h e  gover n m en t
sh a l l  p r om pt ly  fi l e  wi t h  t h e  sen t en c in g
cou r t  a  p r oposed  J u dgm en t  a n d  Or de r .
T h e  p r oposed  J u dgm en t  a n d  Or de r
sh a l l  s t a t e , i n  a dd i t ion  t o  a n y  o t h e r
m a t t e r s  r equ i r ed  by  l a w or  o t h e r wise
a ppr opr i a t e , t h a t :

(1) T h e  sen t en ce  sh a l l  be  execu t ed  by
a  Un i t ed  S t a t e s  Ma r sh a l  des ign a t ed  by
t h e  Di r ec t o r  o f t h e  Un i t ed  S t a t e s  Ma r -
sh a l s  S e r v ice ;

(2) T h e  sen t en ce  sh a l l  be  execu t ed  by
in t r a ven ou s  in j ec t ion  o f a  l e t h a l  su b-
s t a n ce  o r  su bs t a n ces  in  a  qu a n t i t y  su f-
fi c i en t  t o  ca u se  dea t h ;

(3) T h e  sen t en ce  sh a l l  be  execu t ed  on
a  da t e  a n d  a t  a  p l a ce  des ign a t ed  by  t h e
Di r ec t o r  o f t h e  F ede r a l  Bu r ea u  o f P r i s -
on s ; a n d

(4) T h e  p r i son e r  u n der  sen t en ce  o f
dea t h  sh a l l  be  com m i t t ed  t o  t h e  cu s-
t ody  o f t h e  At t o r n ey  Gen er a l  o r  h i s  a u -

t h or i zed  r epr esen t a t ive  fo r  a ppr opr i a t e
de t en t ion  pen d in g  execu t ion  o f t h e  sen -
t en ce .

(b ) T h e  a t t o r n ey  fo r  t h e  gover n m en t
sh a l l  a ppen d  t o  t h e  p r oposed  J u dgm en t
a n d  Or de r  a  R e t u r n  by  wh ich  t h e  des-
ign a t ed  Un i t ed  S t a t e s  Ma r sh a l  m a y  in -
fo r m  t h e  cou r t  t h a t  t h e  sen t en ce  o f
dea t h  h a s  been  execu t ed .

§ 26.3 Date, time, place, and method of
execution.

(a ) E xcep t  t o  t h e  ex t en t  a  cou r t  o r -
de r s  o t h e r wise , a  sen t en ce  o f dea t h
sh a l l  be  execu t ed :

(1) On  a  da t e  a n d  a t  a  t im e  des-
ign a t ed  by  t h e  Di r ec t o r  o f t h e  F ede r a l
Bu r ea u  o f P r i son s , wh ich  da t e  sh a l l  be
n o  soon er  t h a n  60 da y s  fr om  t h e  en t r y
of t h e  ju dgm en t  o f dea t h . I f t h e  da t e
des ign a t ed  fo r  execu t ion  pa sses  by  r ea -
son  o f a  s t a y  o f execu t ion , t h en  a  n ew
da t e  sh a l l  be  des ign a t ed  p r om pt ly  by
t h e  Di r ec t o r  o f t h e  F ede r a l  Bu r ea u  o f
P r i son s  wh en  t h e  s t a y  i s  l i ft ed ;

(2) At  a  fede r a l  pen a l  o r  cor r ec t ion a l
in s t i t u t ion  des ign a t ed  by  t h e  Di r ec t o r
of t h e  F ede r a l  Bu r ea u  o f P r i son s ;

(3) By  a  Un i t ed  S t a t e s  Ma r sh a l  des -
ign a t ed  by  t h e  Di r ec t o r  o f t h e  Un i t ed
S t a t e s  Ma r sh a l s  S e r v ice , a ss i s t ed  by
a dd i t ion a l  pe r son n e l  se l ec t ed  by  t h e
Ma r sh a l  a n d  t h e  Wa r den  o f t h e  des-
ign a t ed  in s t i t u t ion  a n d  a c t in g  a t  t h e
d i r ec t ion  o f t h e  Ma r sh a l ; a n d

(4) By  in t r a ven ou s  in j ec t ion  o f a  l e -
t h a l  su bs t a n ce  o r  su bs t a n ces  in  a  qu a n -
t i t y  su ffi c i en t  t o  ca u se  dea t h , su ch  su b-
s t a n ce  o r  su bs t a n ces  t o  be  de t e r m in ed
by  t h e  Di r ec t o r  o f t h e  F ede r a l  Bu r ea u
of P r i son s  a n d  t o  be  a dm in i s t e r ed  by
qu a l i fi ed  pe r son n e l  se l ec t ed  by  t h e
Wa r den  a n d  a c t in g  a t  t h e  d i r ec t ion  o f
t h e  Ma r sh a l .

(b ) Un less  t h e  P r es iden t  in t e r poses ,
t h e  Un i t ed  S t a t e s  Ma r sh a l  sh a l l  n o t
s t a y  execu t ion  o f t h e  sen t en ce  on  t h e
ba s i s  t h a t  t h e  p r i son e r  h a s  fi l ed  a  pe t i -
t ion  fo r  execu t ive  c l em en cy .

§ 26.4 Other execution procedures.
E xcep t  t o  t h e  ex t en t  a  cou r t  o r de r s

o t h e r wise :
(a ) T h e  Wa r den  o f t h e  des ign a t ed  in -

s t i t u t ion  sh a l l  n o t i fy  t h e  p r i son e r
u n der  sen t en ce  o f dea t h  o f t h e  da t e  des-
ign a t ed  fo r  execu t ion  a t  l ea s t  20 da y s
in  a dva n ce , excep t  wh en  t h e  da t e  fo l -
lows  a  pos t pon em en t  o f fewer  t h a n  20
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da y s  o f a  p r ev iou s ly  sch edu led  a n d  n o-
t i ced  da t e  o f execu t ion , in  wh ich  ca se
t h e  Wa r den  sh a l l  n o t i fy  t h e  p r i son e r  a s
soon  a s  poss ib le .

(b ) Beg in n in g  seven  da y s  be for e  t h e
des ign a t ed  da t e  o f execu t ion , t h e  p r i s -
on e r  sh a l l  h a ve  a ccess  on ly  t o  h i s  sp i r -
i t u a l  a dv i se r s  (n o t  t o  exceed  t wo), h i s
de fen se  a t t o r n ey s , m em ber s  o f h i s  fa m -
i ly , a n d  t h e  o ffi ce r s  a n d  em ploy ees  o f
t h e  in s t i t u t ion . Upon  a ppr ova l  o f t h e
Di r ec t o r  o f t h e  F ede r a l  Bu r ea u  o f P r i s -
on s , t h e  Wa r den  m a y  gr a n t  a ccess  t o
su ch  o t h e r  p r ope r  pe r son s  a s  t h e  p r i s -
on e r  m a y  r equ es t .

(c ) In  a dd i t ion  t o  t h e  Ma r sh a l  a n d
Wa r den , t h e  fo l lowin g  pe r son s  sh a l l  be
pr esen t  a t  t h e  execu t ion :

(1) Necessa r y  pe r son n e l  se l ec t ed  by
t h e  Ma r sh a l  a n d  Wa r den ;

(2) T h ose  a t t o r n ey s  o f t h e  Depa r t -
m en t  o f J u s t i ce  wh om  t h e  Depu t y  At -
t o r n ey  Gen er a l  de t e r m in es  a r e  n ec -
essa r y ;

(3) Not  m or e  t h a n  t h e  fo l lowin g  n u m -
ber s  o f pe r son  se lec t ed  by  t h e  p r i son e r :

(i ) On e  sp i r i t u a l  a dv i se r ;
(i i ) T wo de fen se  a t t o r n ey s ; a n d
(i i i ) T h r ee  a du l t  fr i en ds  o r  r e l a t ives ;

a n d
(4) Not  m or e  t h a n  t h e  fo l lowin g  n u m -

ber s  o f pe r son s  se l ec t ed  by  t h e  Wa r den :
(i ) E igh t  c i t i zen s ; a n d
(i i ) T en  r epr esen t a t ives  o f t h e  p r ess .
(d ) No  o t h e r  pe r son  sh a l l  be  p r esen t

a t  t h e  execu t ion , u n le ss  l ea ve  fo r  su ch
per son ’s  p r esen ce  i s  g r a n t ed  by  t h e  Di -
r ec t o r  o f t h e  F ede r a l  Bu r ea u  o f P r i s -
on s . No  pe r son  y ou n ger  t h a n  18 y ea r s  o f
a ge  sh a l l  wi t n ess  t h e  execu t ion .

(e ) T h e  Wa r den  sh ou ld  n o t i fy  t h ose
in d iv idu a l s  desc r ibed  in  pa r a gr a ph  (c )
o f t h i s  sec t ion  a s  soon  a s  p r a c t i ca b le
be for e  t h e  des ign a t ed  t im e  of execu -
t ion .

(f) No  ph o t ogr a ph ic  o r  o t h e r  v i su a l  o r
a u d io  r ecor d in g  o f t h e  execu t ion  sh a l l
be  pe r m i t t ed .

(g ) Aft e r  t h e  execu t ion  h a s  been  ca r -
r i ed  ou t , qu a l i fi ed  pe r son n e l  se l ec t ed
by  t h e  Wa r den  sh a l l  con du c t  a n  exa m -
in a t ion  o f t h e  body  of t h e  p r i son e r  t o
de t e r m in e  t h a t  dea t h  h a s  occu r r ed  a n d
sh a l l  i n fo r m  t h e  Ma r sh a l  a n d  Wa r den
of h i s  de t e r m in a t ion . Upon  n o t i fi ca t ion
of p r i son e r ’s  dea t h , t h e  Ma r sh a l  sh a l l
com ple t e  a n d  s ign  t h e  R e t u r n  desc r ibed
in  §26.2(b) o r  a n y  s im i la r  docu m en t  a n d

sh a l l  fi l e  su ch  docu m en t  wi t h  t h e  sen -
t en c in g  cou r t .

(h ) T h e  r em a in s  o f t h e  p r i son e r  sh a l l
be  d i sposed  o f a ccor d in g  t o  p r ocedu r es
es t a b l i sh ed  by  t h e  Di r ec t o r  o f t h e  F ed-
e r a l  Bu r ea u  o f P r i son s .

§ 26.5 Attendance at or participation
in executions by Department of Jus-
tice personnel.

No offi ce r  o r  em ploy ee  o f t h e  Depa r t -
m en t  o f J u s t i ce  sh a l l  be  r equ i r ed  t o  be
in  a t t en da n ce  a t  o r  t o  pa r t i c ipa t e  in
a n y  execu t ion  i f su ch  a t t en da n ce  o r
pa r t i c ipa t ion  i s  con t r a r y  t o  t h e  m or a l
o r  r e l ig iou s  con v ic t ion s  o f t h e  o ffi ce r
or  em ploy ee , o r  i f t h e  em ploy ee  i s  a
m edica l  p r o fess ion a l  wh o  con s ide r s
su ch  pa r t i c ipa t ion  o r  a t t en da n ce  con -
t r a r y  t o  m edica l  e t h ic s . F or  pu r poses
of t h i s  sec t ion , t h e  t e r m  ‘‘pa r t i c ipa -
t ion ’’ in c lu des  pe r son a l  p r epa r a t ion  o f
t h e  con dem n ed  in d iv idu a l  a n d  t h e  a p-
pa r a t u s  u sed  fo r  execu t ion  a n d  su pe r -
v i s ion  o f t h e  a c t iv i t i e s  o f o t h e r  pe r -
son n e l  in  ca r r y in g  ou t  su ch  a c t iv i t i e s .
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TECTION FOR FEDERAL BUREAU
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b i l i t y  a n d  Offi ce  o f t h e  In spec t o r  Gen -
e r a l .
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r ec t o r , Offi ce  o f At t o r n ey  P e r son n e l
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AUT HOR IT Y: 5 U.S .C. 301, 3151; 28 U.S .C. 509,
510, 515–519; 5 U.S .C. 2303; P r es iden t ’s  Mem o-
r a n du m  t o  t h e  At t o r n ey  Gen er a l ,  De lega t ion
of R espon s ib i l i t i e s  Con ce r n in g  F BI  E m ploy -
ees  Un der  t h e  Civ i l  S e r v ice  R efor m  Ac t  o f
1978, 3 CF R  p . 284 (1997).
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